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°*T May Have a Fire— 
But P’ll Never Be Robbed”’ 


How do you know? By what supernatural power 
can you foretell what’s going to happen? Actu- 
ally, you may be robbed but never have a fire. 


LTHOUGH a competent insurance agent has no gifts of prophecy, he can so 
balance your protection as to minimize the possibility of loss from any major 


insurable hazard. 


@ To accomplish this desirable objective, however, he must have your complete 
confidence. Given the necessary knowledge of your business and personal financial 
affairs, he can arrange an insurance program that will be consistent with your 


particular requirements. 


@ As a result, you will not only be adequately protected against serious loss, but 


will enjoy the satisfaction of knowing that “everything is under control”. 


@ Furthermore, it often happens that a rearrangement of policies will effect de- 


cisive savings. 


THE AZTNA advocates the survey method of insur- ) 
ance selling as exemplified in The 4tna Plan. If you 3 


would like to know how it is applicable to your in- 





surance problems, ask your local A®tna-izer. 


The ‘tna Casualty and Surety Company 


THE AZTNA LIFE INSURANCE COMPANY—T HE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 
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ANNOUNCING 


THE NEW FEDERAL RULES 
OF 
CIVIL PROCEDURE 


By Palmer D. Edmunds 


Former Commissioner of the Supreme Court of Illinois, 
Author of Edmunds Common Law Forms, Edmunds Civil Practice Forms, 
Co-author of Dodd and Edmunds Illinois Appellate Procedure 


Price, $10.00 
Kept to date by Annual Pocket Supplements 


Civil Procedure in the Federal Courts, both at law and in equity, will be 

governed by the new Rules when they become effective September 1, 1938. 

Until they have been finally interpreted by the Federal Courts many years 

from now, lawyers will have to make use of the only authoritative interpre- 

tations available—the construction placed upon similar rules by the courts 
f the various jurisdictions in which they have been in effect. 


Judge Edmunds’ book gives you more than 20,000 of these constructions, 
together with the exact provisions they construe, so that you may determine 
their application for yourself 


And in addition he gives you all of the published criticism and comment 
f prominent lawyers and legal educators on the new rules. 


As the constructions of the new Rules by the Federal Courts, or amend- 
ments or changes in procedure are adopted by the Supreme Court or by Act 
of Congress, they will be made available to you by means of an annual 
pocket supplement 


The book, therefore, gives you the best available material to aid you in 
construing the new rules until such time as they shall have been fully inter- 
preted by the Federal Courts themselves, and it will be kept to date at 
nominal cost as to these new interpretations. 


9end your order today so that you may be certain to receive a copy imme- 
ely upon publication 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 
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Invention and The Law 


By HARRY AUBREY TOULMIN, JR. 
J.D., Litt.D. LL.D. 
Foreword by Judge Arthur C. Denison 


THE BOOK’S PURPOSE 


“Of what is, and what is not patentable 
invention,” says Judge Denison in his 
foreword, “the courts must finally judge 
. . . (But) one who has in mind, or easily 
at hand, the most applicable decisions 
from the appellate courts with which to 
fortify his contentions, in detail and in 
aggregate, can best serve his client—par- 
ticularly in the emergencies of the 
OME s es 


PLAN OF THE BOOK 


To provide for the trial table in a single 
volume, a summary of the findings of the 
courts in succinct, helpful, and reasonably 
complete form. The author's ordered pres 
entation consists of (a) A statement of 
the principle at issue, supported by (b) 
Quotations from the opinions of the Su- 
preme Court of the United States and 
of the various United States Circuit 
Courts of Appeals; and (c) Citations of 
leading United States Circuit Courts of 
Appeals cases on the subject and of cases 
from the British courts. 





I. Background of Inven- 

tion 

II. General Characteris- 
tics of Invention 

III. What is Invention 

IV. What is not Invention 

V. British Rule on Util- 
ity and Novelty 

Bibliographies, Indexes 











“A veritable repository of usable 
quotations Novel arrangement 
cannot fail to be useful in the con- 
duct of litigation.”—Boston Univer- 
sity Law Review. 


“A reference to abundant author- 
ity.” — University of Pennsylvania 
Law Review. ! 


“Interesting and instructive read- 
ing."—Notre Dame Lawyer. 


a 
~~ 


WENTION 
and 


th 


L AN j 


“Method of approach is peculiarly 
helpful in dealing with the subject 
of invention.”—Commercia! Law Jour- 
nal, 

“This reviewer believes that 
this chapter ought to be read by 


every lawyer who is at all interested 
in one of the things which has greatly 
contributed to this country’s economic 


development — the American patent 
system.” Edward S. Rogers, The 
American Bar Association Journal. 


Let us send you a copy of Toulmin'’s INVENTION AND THE LAW for five-day free 


eramination. Price $5.00. 


PRENTICE-HALL, Jnc., Dept. IP-29, 70 Fifth Ave., New York, N.Y. 











Binder Opens 
Flat 


No Tightness 
of Inside 
Margin 


No Punching 
of Holes in 
Side of Issue 





delivery. Address: 


1140 North Dearborn Street 





gilt letters, and presents a rather handsome appearance. 
as a permanent binding for the volume and placed on the shelf with other books. 


We are prepared to furnish this to our members at $1.50, which is merely manufacturer's cost plus mailing 


charge. Please mail checks with order. There will be an inturval of about two weeks from receipt of order to 


A Satisfactory Binder for the Journal 








The Binder has backs of art buckram, with the name AMERICAN BAR ASSOCIATION JOURNAL stamped in 
It can of course be used merely for current numbers or 
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POLL ANY JURY 















For a quick and convincing verdict on the 
value of life insurance protection ask any group of 


twelve individuals. 


The probability is that all or most 
of them have seen claim pay- 
ments made to relatives or 


friends and they will give it 





unqualified endorsement. 


Be guided by the experience of 
others when this important 


subject is considered. 


thea rudential 


Insurance ¥ Company of America 








EDWARD D. DUFFIELD, President Home Office, NEWARK, N. J. 
Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
ed as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912 


Price: Per Copy, 25c; Per Year, $3; To Members, $1.50. 
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LINCOLN 


1187 Third Avenue (Between 69th & 70th Sts.) New York City 





Why Pay *3°° | 
a Square foot for Office : 
Storage Space ! ! 


REDUCE unprofitable office space by storing 
your valuable records in safe keeping within 
the concrete and steel walls of the Lincoln 
Warehouse. For a few cents aday your records 
may be guarded in fire and theft proof, individ- 
ual rooms, always accessible. Subway and ele- 
vated stations within a short walking distance 
from the Warehouse. Telephone for estimate, 


RHinelander 4-0107, no obligation. 


WAREHOUSE 


CORPORATION 







































The Practicing Lawyer 


knows that professional contact with 
bar and bench, in and out of court, 
stimulates, makes for _ efficiency, 
broader vision, keener professional 
interest. 


The 
American Bar Association 
Journal 


broadens the extent of these profes- 
sional contacts. It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 


Address 


American Bar Association Journal 
1140 N. Dearborn St. CHICAGO, ILL. 
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DELAWARE CORPORATIONS 


We assist lawyers in and furnish approved forms for: Incorporation, 
Qualification, Amendment, Merger, Reduction of Capital, Dissolution, 
Renewal. 


A dependable service, combining speed and accuracy, based upon 38 years’ 
experience under the guidance of experienced officers and experts, is furnished 
lawyers at reasonable scheduled fees. 


Grporation Service Gmpany 


DELAWARE TRUST BLDG. WILMINGTON, DELAWARE 
Telephone 8305 Cable Address CORPSERV 


Marvel on Delaware Corporations and Receiverships. (By Christopher L. Ward, Jr. and Josiah Marvel, Jr.) An- 
notated with all American decisions. $5.00 postpaid. 


DIGEST of law (1937), pamphlet on "Stock Without Par Value" and revised organization forms sent free to 
lawyers on request. 






































Court and Fiduciary Let the U. S. F. & G. man supply your 
Bonds Available in judicial bonds. There’s an agent in 
Every County Seat every county seat equipped with pow- 
er to issue them without delay. Look 
to him for fiduciary, court, and mis- 
cellaneous judicial bonds backed by 





the strength and service facilities of 


the U. S. F. & G. organization. 


Wi Solk & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 


hich is affiliated 


B&@, FIRE 


FIDELITY & GUARANTY FIRE CORPORATION 





Originators of the Slogan: 
**Consuli your Agent or 

i4 Broker as you would your 

Doctor or Lawyer" Home Offices: BALTIMORE 
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Anyone can BE it... 


But can he STAY it? 


THE, CORPORATION TRUST COMPANY 


GT CORPORATION: SYSTEM 


CIC 


SYSTEM 
AND ASSOCIATED COMPANIES 


Kansas City. 926 Grand Avenue 


Albany. N. Y.. 158 State Street 
j Los Angeles, 510 S. Spring St. 


Atlanta. 57 Forsyth St.. N. W 









Baltimore. Md.. 10 Light Street Minneapolis. 409 Second Ave. S 
Boston. 10 Post Office Square New York, N. Y.,. 120 Broadway 
Buffalo. N. Y.. 295 Main Street Philadelphia. 123 S. Broad St 
Chi 208 South La Salle St Pittsburgh. 535 Smithfield St. 
Cincinnati. 441 Vine Street Portland, Me., 57 Exchange St. 
Cleveland. 925 Euclid Avenue San Francisco,220Montgom’'ySt. 
Dallas, Tex.. 1309 Main Street Seattle. 821 Second Avenue 
Detroit. 719 Griswold Street St. Louis. Mo., 415 Pine Street 
Dover. Del., 30 Dover Green Washington. 1329 E St.. N. W. 
Jersey City. 15 Exchange Place Wilmington, 100 West 10th St. 


To name one of a corporation’s business em 
ployes as its statutory agent when the com 
pany is being qualified as a foreign corporation 
is pleasantly simple, so easy, and practically 
costless. So the corporation's officers think 
But the lawyer knows—how well !—that 
then comes the old problem of Peter, Peter, 
Pumpkin-Eater—the keeping of the agent 
keeping him in the state and keeping him at thi 
registered address. corporate agent who is 
not at the spot his legal designation says he is, 
is no corporate agent at all—and a corporation 
doing business in a state without a corporate 
agent is leaving all its doors and windows open 
to whatever corporate trouble may be flying 


about. 


The more careful the lawyer the more insist 
ent he is that his clients have C T representa 
tion wherever qualified—so his client will always 
have a statutory agent in the state, and always 


have him at the legally designated address 
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Every Question 


on 


Federal Practice 


is covered in 


Hughes Federal Practice 


Jurisdiction & Procedure 
Civil and Criminal ® With Forms 


Now brought completely to date 


1938 Pocket Parts 


@) 


New rules of Federal Practice in the District Courts are furnished 
at this time in pamphlet form for convenient use pending their 
becoming effective under 48 Stat. at Large 1064. 


In view of the fact that there are no court interpretations 
new rules this form of publication should prove the most desir 
able for a considerable period. 


Hughes is the Authoritative Work by a Master of the Subject 


William J. Hughes, LL. M., LL. D. 
For many years Attorney in Office of Solicitor-General, in 
charge of Practice and Procedural Matters 


Write for Full Information 


West Publishing Company St. Paul 


Sold by all dealers. 
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CURRENT EVENTS 


First General Election of ‘led for the 


State Delegates to Be Held 


H} t general election of State 
Delegates by mail ballot will be con 








ucted under the direction of the Board 
f Elections during the month of March 
nd the first three weeks of April. Bal 
lots to be unted must be received at 
1e idqua office in Chicago not 
iter than April 22, 1938 Che time for 
ling not ting petitions expired Feb 
25 ; hat time petitions had 
n ym evel irisdiction 
th tion of North Carolina 
tah a territorial grouy One 
et ed trol Idaho yn be 
O QO. Haga, but only twenty 
ne otf th mbers signing the petition 
vere tanding, as required by 
Se 2 le \ f the Constitu 
3, Article II, of the 
| these ( ( stances 
» will 
ot e ol 1e€¢€ 
cw petitio1 were received from 
Ke in i Frank M 
ville Vas proper 
ublished elsewhere in the 
her was received from 
Garnett, of Glasgow, 
entu hile it cont ed more 
in ft nt es, on twenty-twt 
T G ere n ¢ rood 
t ng é ed | the provisions 
e t on and By-Laws, and 
ere r Garnett’ r not 
pe m¢ 11 all S 
lwo ndidates were nominated in 
g Missouri, Ne York, 
)] viva l however, 
oF hat these ire the only 
1 a which there vill be con- 
sts, as t nstitution provides that 
space on every ballot 
ting in the name of one’s pet 
la ( one instance last year, 
an election to fill a vacancy very 
e cont veloped where there was 
ne nee and the name of an 
ie tter » the 
lot 
I d Ne Hampshire 
( nating petitions 


regular term, no petitions 
received from any nominee to fill 

Ballots in the jurisdic- 
vacancies are to be filled 


were 
the 

tions where 
will provide on the one ballot space to 
vote for both officers. Attention is called 
to the fact, however, that it will be nec- 


vacancy. 


essary for the members in those juris- 
Hawaii, Kansas, Ken- 
vote 


dictions, namely 
tucky and New Hampshire, to 
twice, once for the 
elected to the regular term and once for 
a candidate to fill the unexpired term. 


candidate to be 


In some jurisdictions more than one 
hundred the 
nominating petition, and in at least one 
the statement that 
more than a majority of the members 


names were attached to 


nstance was made 
in that particular jurisdiction had signed 
the petition and in view of this fact, it 
was suggested that it was an unneces- 
sary formality to hold an election. How- 
ever, the Constitution expressly recog- 
nizes the right of the individual mem- 
ber to vote for some one other than the 
nominee or nominees and also expressly 
directs the Board of Elections to mail 
ballots to each member in good standing 
in a jurisdiction in which an election is 
held. Under the circumstances 
the Board was of the opinion that the 
The 
Board is considering submitting to the 
House of Delegates at the next annual 
meeting a rule limiting to fifty the 
names signed to a nominating petition 
that are to be published in the JouRNAL. 
the Constitution is further 
amended, this will be the only year in 


to be 


suggestion could not be adopted. 


Unless 


which State Delegates will be elected in 
all fifty-one jurisdictions. In the future 
all State Delegates will be elected for a 
term of three years and the annual elec- 
the full 
jurisdictions each 


tions for term will be held in 


seventeen year, as 
prescribed by the amendment adopted 
at the Kansas City convention. 

Mr. Justice Fairchild, of the Supreme 
as Chairman of the 
stated that “In fix- 


Court of Wisconsin, 
Board of Elections, 


ing April 22 as the date for closing the 
polls, the Board of Elections had in 
mind the fact that a meeting of the 


State Delegates to nominate the Associ- 


181 


ation officers for the ensuing year had 
been called to meet in Washington, 
D. C., on May 11, 1938.” The Board 
felt that the election to fill the vacancies 
should be concluded in ample time to 
permit the successful candidates to ar- 
range to attend this meeting. 


Special Committee on Law 
Lists Holds Meeting 


MEETING of the Special Com- 
A mittee on Law Lists was held in 
Chicago, February 16 and 17, all mem- 
bers and the secretary of the committee 
being present. 

Questionnaires have been answered 
and applications for approval filed by a 
number of law lists. Further investiga- 
tion will be made, deemed 
necessary, hearings will be had. Appli- 
cations received in time will be ruled in 
Rules and Stand- 
ards recently adopted by the American 
full notice 


has already been given, and the lists ap- 


and, when 


accordance with the 


Bar Association, of which 
proved will be made known to the mem- 
bers of the Association before July 1, 
1938, the effective date of Rules 


and Standards. 


such 


Complaints have been received as to 
the activities of some irresponsible per- 
listees, 
and the Committee again suggests that, 


sons approaching prospective 
pending official announcement of lists 
approved, lawyers contract only with 
lists they deem to be worth-while and 
responsible, and then only upon terms 
that will protect them against loss in 
event such lists are not approved. Canon 
43 of the Canons of Professional Ethics 
now reads as follows: “Approved Law 
Lists. It shall be improper for a lawyer 
to permit his name to be published after 
January 1, 1939, in a law list that is not 
approved by the American Bar Associa- 
tion.” 

Communications should be addressed 
Teigan, Secretary to the 
LaSalle: Street, Chi- 


to Martin J. 
Committee, 209 S. 


cago, Illinois. 
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Proposed Method of Dealing 
with Contingent Fees 
SPECIAL committee of the A 

A ciation of the Bar of the 

New York has recent! 


port on the subject of 
The committee was appointed by Judge 


presented a re 


ontingent fees 


Shearn during his term of office and re- 
constituted by his successor, Col. S 
son. 


After referring to previous investiga 


tions of accident frauds, and to the ap 
parent failure of the curative measures 
heretofore adopted, the re port say 
“Your Committee has concluded that 
it is necessary to try a more practical 
reform than any heretofore seriously at 
tempted. It is obvious that the entire 
system lives upon its gains and that, if 


the gains were checked or reduced, and 


the incentives for undue reward thereby 
substantially thwarted, a more practical 
approach would be envisaged. There is 


no doubt that the amount of the contin 


gent fee, which by custom has become in 
the large majority of cases the figure of 
50% of the recovery, and the ethod 
adopted to secure allowances t those 
who procure the so-called client, are 
very close to the crux of the entire prob- 
lem. The speculative factor that so di 
rectly gives the attorney an 
unreasonable partnership in the recov 
ery, and the consequent exaggeration 


of claims lead not only to obstruction of 


judicial administration, but bear most 
heavily upon a class of the population 
least able to suffer the incubu Your 
Committee does not for a moment in 
tend to suggest that the contingent fee 
be outlawed. It fee clearly that at the 
present time, at least, there is a social 


need for its retention, but also that its 
retention should be conditioned upon 
the acceptance of certain ¢ ential cot 
trols.” 

But when the kind of control came 
up for consideration, the report says, the 


committee found that Section 474 of the 


Judiciary Law 1909) stood ight 
across the pathway That section pro 
vides that “the compensation of an at 
tornev or counsel r for hi rvices 1S 
governed by agreement, expt r im 
plied, which is not restrained | lav 

The committee concluded that “there 

definite and unquestioned need ’ 


new deposit of authority in our courts 
and this deposit of authority must come 
from legislation.” t therefore pr posed 
an amendment to Section 474 designed 
to subject the amount ft the cont ngent 
fee in personal injury cas¢ to such 
rules and regulations as shall be pro 
mulgated by the 
each department ind to give such Ap- 
pellate Divisions the power and 


tion to fix it rules and regulations 


accordance with the local needs and 
demonstrated evils in a particular De 
partment. 

[he proposed legislation, the report 
idds, also “includes authorization to the 
\ppellate Divisions to deal with like 
fashion with contingent fee agreements 
in fields of litigation other than personal 
injury cases—such for example, as the 


held of condemnation proceedings 


] 


where the \ppellate Divisions feel that 


1 


like treatment in the public interest is 
called for. 

Che chairman of the Special Commit 
Alfred A. Cook, and the 
members are \braham Benedict, 5S. 
John Block, Bernard Botein, William 
D. Embree, Edward S. Greenbaum, 
Nicholas Kelly, Matthew M. Levy, Har- 
old R. Medina and Otto C. Wierum 


The Murals in the National 


Archives 
reproduction of the striking 


' THE 
mural in the Exhibition Hall of Na 


tional Archives at Washington, which 
decorated the first cover page ot the 


tee is other 


February JOURNAL, seems to have at- 


tracted a good deal of favorable atten 
tion It is 
called, “The Constitution of the United 
States,” and portrays James Madison 
submitting the 
Washington and_ the 


Convention. The key to the personages, 


entitled, as will be re- 


Constitution to George 


Constitutional 


which could not be printed on the cover 
omitted 
from another part of the issue, is as 
follows, from left to right: 1. Edmund 
Randolph, Virginia; 2. Nathaniel Gor- 
ham, Massachusetts; 3. John Dickinson, 

4. John Rutledge, South Car- 
James Wilson, Pennsylvani: 


Ellsworth, Connecticut 


and which was _ inadvertently 


Delaware 
olina 7 i 
6. Oliver 7 
Charles Pinckney, South Carolina; 8. 
James Madison, Virginia; 9. Elbridge 
Gerry, Massachusetts ; 10. William Sam 
uel Johnson, Connecticut; 11. 
Mason, Virgin 


la 
ton, Virginia; 13 


(seorge 
12. George Washing- 
Benjamin Franklin, 
Rufus King, Massa- 
William Paterson, New 


Charles Cotesworth Pinck- 


Pennsylvania; 14. 
chusetts; 15 
Jerse y 16 
ney, South Carolina 17 
Morris, Pennsylvania; 18. Alexander 
Hamilton, New York; 19. George Read, 
20. William R. 
Carolina; 21 John Langdon, New 


Hampshire; 22. Luther Martin, Mary- 
) 


Gouverneur 


Delaware: Davie, North 


and; 23. Roger Sherman, Connecticut: 


24. Gunning Bedford, Jr., Delaware 
25. Abraham Baldwin, Georgia 

This mural and another, “The Dec- 
laration of Independence,” printed else 
where in this issue, are the work of 
Barrv Faulkner. He was commissioned 


to paint them in 1934, was given two 


4.9 1 1 
which to complete the work, 


vears 11 


and his compensation was fixed at $36,- 
000. Installation was begut October 
1, 1936, and the murals, having been 
approved by t Comn on on Fine 
Arts, were for iccepted on Dec. 8 


1936. The portraiturs e are told in a 


leaflet issued by it il Archives, has 
been faithfully based on authentic pic 
tures and bust rh embers of the 
major committe: such as those of the 
Continental Congress for a Declaration 
of Independence and those of the Con 


stitutional Convention on ( 
on the first draft of tl 


mpromise 


mstitution, 


and on the nt lratt ive been 


1 


grouped togeth 


Dallas Bar’s Remarkable 
Membership Record 


HERE are eight hundred and fifty 
lawyers in Dallas, Texas, and eight 
hundred and twenty of them are mem- 
bers of the Dallas Bar As 
cording to information received tron 


Mr. William Burrow econd Vice 


sociation, ac 


president of that organization Fut 
thermore, over twenty-five percent of 
the members are also members of the 
Mencican Ber Assncietion, and-on. jae 


1 it was qualified to elect a member ot 
the House of Delegates. Mr. Roy | 
Ledbetter of Dallas, was chosen to this 


know,” Mr 
first bar 


position. "oo tar 2 we 


Burrows suggests, “ours is tl 





association in a city ot e size of Dal- 


las so to qualit 


1 


How did the Dallas Bar effect this 
remarkable and practically -omplete or- 


ganization of the lawyers in that city? 
\t least a partial answer is furnished 


by an articl Mr. Burrows in the 
current Febru ssue of the Texa 
Bar Journal. It is entitled the “Dal 
las Legal Clini ind from it we ex 
tract the fol 

‘The most salutary ‘evidence of the 
effect of the Clinic is the growth of the 
\ssociatior1 When the Clinic was in- 
augurated the embership of the As 
sociation was four hundred twenty. To 
day, a year and nine months later, the 


membershiy f the Association is eight 





hundred and twenty Dallas has now 
the third largest City Bar Association 
in the United Stat [The American 
Bar Associat Council of the Section 
of Bar O tion Activities at the 
1937 meeting officially reported that the 
Bar of Dallas is the best organized in 
the nation, and it is indeed true that 
pract cally ‘ Dall lawver is 
member \ssociation It 
seems pr bable t it the Cl nic 1s largely 
responsible for this complete organiza- 
tion 

“Not the least important result f 
the Clinic] has been the binding of 
lawvers together by closer ties of 
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JAMES WILSON, ASSOCIATE JUSTICE OF SUPREMI 





CO)| 


RT 


OF THE UNITED STATES (1789-1798) 
-eproduction of Painting Presented to the Supreme Court by the 
Pennsylvania Bar Association 

in address on Wilson's life and serv- whatever in relation to it and we sha 
ice attend to the appropriate wording of the 

[he portrait was also exhibited in legend to be placed under the portrait 
Independence Hall, Philadelphia, dur- OF On the frame 
ng the period of the Sesqui-Centennial “With kindest regards and warmly 
Constitution Celebration appreciating the part which you hav 

During the last part of October, in had in securing this portrait, I an 

cordance with prior arrangements, the “Very sincerely yout 
portrait was sent to the Supreme Court “CHARLES Evans Hueut 
in Washington and on November 2 last, The Committee have also had printed 
the Chairman of the Pennsylvania Bar a brochure containing a copy of the 
\ssociation Committee received a let- portrait and a short history of the life 
ter from the Chief Justice, reading as of James Wilson, whose labors during 
fo the Revolution would of themselve 

| have taken pleasure in presenting have entitled him to a prominent pos 

ur letter of October twentv-third to tion in our history and whose work in 
1 Conference of the Court. We are Connection with the Constitution place 
ery glad to have the fine portrait of im among the halt dozen men to who 
lustice James Wilson which has beer ve owe the Fundamental Law of our 
presented by the Pennsylvania Bar As Federal State 

jati There will be no expense WILLIAM Draper Lew 
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ered by this chapter 8) the prepara- 


Washington Letter ion of saistical data and reports of the 


business tral ted by the courts; and 





ee re (9) such othe itters aS may be as- 

wr NT Arthur Vanderbilt the Association’s referendum a year age siemed- tc: 1 see Chick tentles of 
of the American Bar Association to justify its approval in principle. jy.e [yited Stat hey the conference 
appeared before the Senate Judiciary Question Three of the referendum was of senior circuit judges. The Director 
Committee at a meeting ear] n Fel “Should the Congress authorize the Su shall, under t ipervision of the Chief 
ruary in support of S. 3212, introduced preme Court of the United States to Justice, prepa nd submit to the Bu- 
bv Senator Ashurst of Arizon hich appoint an administrative assistant, jeay of the Budget annually estimates 
provides for the creation of an Admit vho shall be charged with the dutv ot of the exnenditures \priations 





istrative Office of the United States watching and reporting as to the calen-  yececsary for the mainte and op- 
tar at ite } ] eee 3 | , +“ ] ‘ 
Courts, with a Director at s head. dars and business of all Courts of the gration of tl ted States coutts and 


The bill would add a new chapter, nut United States, with the further duties «he Administrative Offices of the United 





bered 15, to the Judicial Code provided in the bill, the text of which Ctates Court ind such supplemental 

At that time other prominent met is herewith printed?” The bill referred and deficiency estimates as may es inn 
bers of the Association were heard to was the bill which went to Congress aquired fre time to time for the same 
Among them were the following: Prov along with the President's famous court purpose - rdance with the provi- 
ince M. Pogue, Chairman of the Com- message of lebruary 5, 1937, section 3 ions of the Budget and \ccounting 


establis] 





mittee on Jurisprudence and Law Re- thereof being devoted to Act. All est te . submitted shall 


form; Sylvester ©. Sn ith. Ir.. member ment of the ofhce as suggested in the be include e Budget without re- 


of the House of Delegates fre New question just stated. visios 
Jersey and Chairman of the Committee Attorney General Homer S. Cw 


on Proposals Affecting the Supreme mings had previously appeared befor: 


Court and Other Courts of the United the Senate Judiciary Committee in suy Bar Library in Supreme Court 





States; Herschel W. Arrant, Dean of port of the measure and he had bee: Building 
the Ohio State University Law School followed by several prominent members 
and Secretary of the Associatio1 on of the Judiciary. “ , : , 4 
mittee on Professional Ethics and Griev Under the proposed measure, the D I ore tlie cmt to 
ances; Frank E. Atwood, President of rector would “be appointed by, and hold W aye — ~ pened, o_o _ 
The American Judicature Society, mem- Office at the pleasure of, the Supreme = beteasnchs Building 
ber of the House of Delegates, chairman Court of the United States.” His du his excellent ; apparently, Nas 
of the Committee on Law Lists. member ties. under the bill as now drafted, are not yet « to t ittentior f many 
of one of the associate and advisory indicated by section 304 which would attorneys ' : to be 
committees of the Section on Judicial provide pee n alt — 
\dministration, and engaged in other “The Director shall be the admini ~ Se 1] t t | floor of the 
work for the Association: and Herbert trative officer of the United States >uiding. It a oe SS oe 
Harley. Secretarv-Treasuret f The courts a1 | shall have charge, under the ode stl) mee “4 " on the sec- 
\merican Judicature Society. supervision of the Chief Justice of the ©" moor 1 che justices Ot t “ 
All of those ippearing ” bef re the United States and of the conference rt Court at vata Mists VU 
Senate Judiciary Committee favored the senior circuit judges, of (1) all admin Gines % , eS mer ing : 
bill in principle although some sugges- istrative matters relating to the offices "Wee" Nese | Ccro! he ba 
tions were made 1o1 chat oe (ne of the clerks and other clerical an ad lib ir} " hne | eres 
looked toward assuring to each Court munistrative personnel of the courts tive we ‘ n, Mr. Oscar 
appointment of and control r its pet but nothing contained in this chaptet D. Clarke ther devel 
onnel, especially the Judges’ secretaries shall be construed as affecting the au : si ike it 
or other assistants \nothe change thority of the Attorney General respect re tst < v lib 
suggested was to have supervision of ing United States marshals and _ the — oo : 
the Director of the \dministrative deputies, United States attorneys and \n effect rect con 
Office of the Courts placed otherwise their assistants and probation officers - ction wit ! MEsTess 
than jointly on the Chief Justice of the (2) examining the state of the dockets ' Cans O! tween the base- 
United States and the Conference of of the various courts and securing in ons Ce eet uldings. This tunne 
Senior Circuit Judges, it being thought formation as to their needs for assist- ' mply lars edestrian trafhe and 
that this division of supervisor uthor- ance, if anv; (3) making recommenda- '""5 below the el of the intervening 
itv could hardly work successfully. Con- tions to the Chief Justice of the United ‘St It aftords lirect, protected 
cern was expressed, however, lest du States respecting the assignment and route Ere er the uildings tor et 
ties of this kind be made t much of designation of judges to serve tempe ployees ist make frequent trips 
a burden on the Chief Justice, or re rarily in circuits or districts other than ‘°F ¥ lumes desired. This passage als 
quire him to divert more f his atten those for which they were respectively carries t € | mat 3. essage tubes ” 
tion than he would like from his strictly appointed (4+) the disbursement oi operatiot : etwee! tne two libraries 
i nial i ry aa d . a* : \nother | feature of noteworthy 
judicial duties on the Court. The status moneys appropriated for the mainte- (0. a a See ee ae 
of the bill at this time is that there are mance, support, and operation of the pr eakis -oasage dey npr ‘ 
. z 3 : 2 : mounting ot t umes of the Diges 
ikely to be further hearing n it al- courts: (5) the purchase, exchange clined ate ue eile teen Gael Whe 
though none are now set. There is no transfer, and distribution of equipment pooh. are mount n two tiers both 
way to tell at this juncture whether it is and supplies; (6) the examination and) yhich may be ed either from a 1 
likely to come up for action at the pres- audit of vouchers and accounts of the jpg or sitting position. When the reade 
ent session of Congress officials and employees covered by this js seated i1 tir. the lower tier pri 
Che present bill was considered suff chapter : 7) the provision ¢ { accom- vides a sort t desk n which he may 
ciently similar to the proposal which modations for the use of the courts and lay a pad for taking notes; he thus uses 


flat + + inders in 


carried by a vote of 10,707 to 7,414 in’ the various officials and employees cov the at back { e binders in which 
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the several volumes are hung. From 
either tie1 swings the desired volume 
forward where it comes to rest in posi- 


tion for opexing and reading. The books 


are not removable from the rack and 
therefore n ilways be found in place 
So far as known, only two other libra 
ries at this time have this or a similar 
system. Ur ; the Yale Law School 
library, where it is understood the stu 


dents must d to use the volumes 


The other is the mounting being in 
stalled in the new Federal Court Build 
ing in New York City. 

The bar library in the Supreme 


Court Building has the usual editions 





available it good library such as the 
federal statut ind reports, the state 
statutes, digests, and reports, the Re- 
porters System as mentioned, period- 
icals, and foreign material. Espe- 
cially cor ent for work on federal 
tax cases valuable set, 45 volumes, 
of tax laws, regulations, and legislative 
history, the gift of Mr. Carlton Fox, 
special i tant to the Attorney Gen- 
eral. 

The library is open, during the 
Court’s term, on week days from 9:00 
a. m. to 10:00 p. m., except that it 
closes on Saturdays at 1:00 p. m. and 

ll di During vaca- 
tion ys from 9:00 
1. m. to 4 loses at 1:00 

1 ~ Ss not open on 
legal holida Smoking is permitted in 
the lounge but not in the reading room. 
Conference are available for 

1embers the bar of the Supreme 


Court hav 


Ait 


ises on the docket or for 


others by permission. Library 





attendant obtain for patrons sten- 
yraphic services from the commercial 
wwencies down town 

The plar in general, like that of a 
cathedral. The nave or central space 
constitutes the reading rooms; and 
1isles at tl ides contain the cases of 
books. Decoration for the reading room 
ind foyer provided by woodcarvings 
of twelve ancient jurists and lawgivers: 
Draco who appeased the discontent of 
the people of Athens by codifying their 





reviously unwritten laws, without, how- 


ver, relaxing any of their severity; 





Solon who repealed most of these laws 
1 } ter and gave the Athen- 
ins a new, more democratic constitu- 
yn and nm guarantees of their 
erties, ut 600 years B. C. The 
then ten carvings are of Romans, 
apito and Labeo, the first teachers of 
iw in systematic form and founders of 
o schools early in the first century 
D.; Sabinus and Proculus, their pu- 
ls, and after whom their respective 
hools were called Sabinian and Pro- 


ulian;: Pon 


embers of the 


ponius, one of the last 
Sabinian school prior 








WARNING 


It has come to the attention of the American Bar Association 
Committee on Law Lists, that there are several bogus law lists 
again in the field preying upon the bar. 

The usual method of the approach of these racketeers is to be 
armed with a well gotten up list that is generally a book of some 
legitimate list with a changed or altered cover; they will claim to 
have formerly been with an old recognized list, first attempting to 
collect the entire charge in advance, then making a special con- 
cession for whatever they can get. 

Lawyers are urged to be on the lookout for these and unless 
the party or the list is known to make a careful investigation 
before parting with their money. 








to its disappearance at the end of the 
second century; Papinian, greatest of 
the Roman jurists; Paul, the most pro- 
lific; Ulpian, the most industrious and 
influential ; Modestinus, the last to suc- 
ceed to eminence, all of the third cen- 
tury; and finally, Justinian, the emperor 
whose codification of the laws in 533 
A. D. brought together into a coherent 
body of doctrine the writings of all the 
others. 


Practice of Law in District of 
Columbia 


Both the local and the national phases 
of the practice of law in the District of 
Columbia were considered in a recent 
decision of the United States District 
Court for the District of Columbia, 
opinion by Justice Bailey. Merrick, et 
al. v. American Security and Trust 
Company. 

The Court held that, even in the ab- 
sence of a statute authorizing it to reg- 
ulate the practice of law, it has power 
to regulate such practice in its broader 
sense “so far as it concerns any legal 
questions that might necessarily or even 
probably be passed upon by the court, 
and to prevent those who are not mem- 
bers of the bar of this court from en- 
gaging in such practice or in holding 
themselves out as authorized to do so.” 
However, the Court saw no reason why 
the trust company’s salaried attorneys 
could not give advice on questions of 
inheritance or distribution to those con- 
templating making the defendant execu- 
tor or trustee, prepare instruments for 
such purposes, and file in court papers 
pertaining thereto, “so long as the ad- 
vice and conduct of these attorneys are 
confined to the purpose for which the 
corporation was chartered, and so long 
as fees are not collected from the cus- 
tomers to be paid into the treasury of 
the corporation or charged against the 
salaries of the attorneys.” 

It was decided also that the company, 
in its advertisements, was not holding 
itself out as practicing law. The opin- 
ion recognized that, although, apart 


from their context, some of the state- 
ments in the advertisements, setting 
forth the advantages of having the com- 
pany made executor or trustee, might 
seem to indicate that it “was engaged 
in the practice of law, I think that, 
taken as a whole, they are within the 
limitation of permissible advertisement 
of its business.” 

In respect to what might be called 
the national practice of law in the Dis- 
trict, the Court spoke of its being the 
court of general jurisdiction in the Dis- 
trict of Columbia; referred to the 
United States Supreme Court, the 
United States Court of Appeals for the 
District of Columbia, the Court of 
Claims, the Federal Communications 
Commission, administrative bodies of a 
semi-judicial nature like the Court of 
Customs and Patent Appeals, the dif- 
ferent boards of the Patent Office and 
the various governmental departments, 
and the Board of Tax Appeals; and 
then continued: 

“Over the practice before these vari- 
ous courts and bodies, this court has 
no power, nor can it prevent the giving 
of legal advice as to matters which may 
come before them or are likely to do 
so. It results that as to much of the 
practice of law, both as to its broader 
and more restrictive sense in the Dis- 
trict of Columbia, this court is power- 
less to act in the absence of statutory 
authority.” 


Revenue Branch at Los Angeles 

Decentralization of certain work of 
the Bureau of Internal Revenue is to 
receive a further test at Los Angeles. 
As of March Ist, the Commissioner is 
establishing there a branch of the Bu- 
reau, set up in the form of a division 
of the Technical Staff, and which will 
consist of accountants, engineers and 
other tax specialists of the same skill 
and experience as the men who handle 
contested cases for the country as a 
whole in the office of the Commissioner 
of Internal Revenue at Washington. 


(Continued on page 247) 





186 





AMERICAN BAR ASSOCIATION JOURNAL 











Every Lawyer Wants to Own 


WILLISTON ON CONTRACTS 


REVISED EDITION 
by 
PROFESSOR SAMUEL WILLISTON 
Reporter for the Committee on the Restatement of the Law of Contracts 


and 


PROFESSOR GEORGE J. THOMPSON OF CORNELL 


a member of the Committee on the Restatement of the Law of Contracts 


Are you one who thinks you cannot afford it? nc. vp... 


If you do not have WILLISTON you are at a great disadvantage. An ad- 
versary using this work has for immediate reference, the same material on 
which the Court will base its construction of the law. You should protect 


yourself by owning WILLISTON. 


VOTE. You can purchase this set more conveniently than you think. Just 


send us $10.00 with your order, together with the usual business references and 


upon acceptance, we will send you the published volumes of WILLISTON. You 
pay the balance at the rate of only $7.50 per month. This is an opportunity you 


cannot afford to miss. 


Baker, Voorhis & Company 
119 Fulton Street New York, N. Y. 


Gentlemen: 

I want to take advantage of your offer. Enclosed is $10.00. Send me the published volumes of 
WILLISTON ON CONTRACTS and I will send you the menthly payments of $7.50 until full purchase 
price of $85.00 is paid, title to remain in vendor until full purchase price is paid. 


NAME 


If you wish to pay in full, 
deduct 6 for heck with ADDRESS 
order, 


CITY & STATE 


Sales Tax on orders for delivery in N. Y. 





Ne Ss en PPA a. 


BAKER. VOORHIS & CO. 


wee ee LION ST.~ ~ NEW Yee 














OUR MAIN ORDER OF BUSINESS: THE ADMINIS. 
TRATION OF JUSTICE 


Significance for the People’s Faith in Democracy—Criticisms of Delays in Judicial Business 


and Technicalities in Procedure Have 


Some Ground in 


Fact and That Ground Becomes 


Progressively Greater as We Move from the Highest to the Lowest Courts—Recent Report 


of Attorney General of the United States Sheds Light on the Subject—Evidences That 


Genuine 


Movement for Improvement of Administration of Justice Is at Last under Way— 


What Has Been Done in the kederal Courts—The Ashurst Bill and the Beneficial Results to 


Be Expected from Adoption of the Two Fundamental 


Principles Embodied Therein—Defi- 


ciences in the Measure Suggested, etc.* 


By Hon. ARTHUR T. VANDERBILT 
President of the American Bar Association 


WO ) hike to speak this evening on a topic that 
should be the major order of business of every bat 
association. The fact that it has not been may ac 


count for the condition of some of our bar associations, 
a great deal of the criticism of the profession, the popu- 
lar discontent with the courts, and the undue growth 


of our administrative tribunals. My topic, of course, 
is the administration of justice. 

One does not have to don the mantle of a prophet 
nor assume powers of clairvoyance to be able to dis 
cern that there are today, as never before, two contend 
ing elements struggling for supremacy the world over. 
Che c is not between Fascism and Communism. 


At heart they are the sam The contest is between 
brute { , tyranny, hate and ignorance on the one side, 
and on her, the type of civilization we call repre 
sentative democracy based upon an appeal to reason and 
intelligencs A glance at the map of the world will 
reveal the disconcerting fact that the element of force 
and the agencies of tyranny and oppression seem to 
have gained the upper hand, in three, if not four, of the 
five continents. 

[hat our continent has been measurably free from 
such an infection should be no cause for complacency. 


The element of force, the appeal to ignorance, and greed 
for power exist to some extent in every country and 
every nation, just as unfriendly bacteria exist in every 
human body. The healthy body is able to control 
them; the diseased body succumbs to them. 

The immediate question that confronts us is 
whether our body politic is sufficiently healthy to be 


able to control and neutralize these adverse influences. 
That depends, of course, on whether or not the demo- 
cratic and representative principle of government is do- 
ing a good job, and, equally important, on whether or 
not the people at large think it is doing a good job. In 
iny appraisal of the effectiveness of a democratic gov 
the judiciary are peculiarly subject to attack 
In both the nation and in the states, the executive and 
are popularly elected. They are the 
direct representatives of the people. If they make mis 
takes, the people, in the first instance at least, are in 
clined to be charitable and forgiving. The judges, on 
the other hand, assume to be experts, and those who 


ernment, 


the legislature 


*Address delivered at the Mid-Winter meeting of the Ohio 
at Columbus 
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assume to be experts are held to a higher degree oi 
accountability than those who make no such pretensions. 
Moreover, it is in the courts that the people come face 
to face with the force of government. The executive 
and the legislature rarely bring their force to bear di- 
rectly on the people, but every time a judge makes an 
order or enters a judgment he does. It is for these rea- 
sons that | say that our judges have it peculiarly within 
their power, more than any other one class, to determine 
the faith of the people in democracy. 

Now there is undoubtedly much current criticism 
of the courts. Some of it, of course, is inevitable. A 
losing litigant is inclined to believe the judge unintelli- 
gent, if not worse. There is, moreover, the large class 
of people, especially in times of distress, who are chron 
ically “agin the government’. There is the large 
group of the ignorant who are unable to comprehend 
what it is that the courts are trying to do. But beyond 
all this, it must be conceded that there is much ground 
for the legitimate criticism of our courts and the ground 
for criticism becomes progressively greater as we move 
from the highest courts to the lowest courts. 

And around what does this criticism center? Not 
the substantive law, for by and large our system of sub- 
stantive law is well adapted to the needs of the people. 
The criticism centers around delays in the disposition 
of judicial business, technicalities of procedure, and, in 
some cases, around bad manners on the bench. 

Who is to blame for this condition of affairs with 
respect to procedure in the courts? Light on this prob- 
lem, so far as the Federal Courts are concerned, is shed 
by the recent report of the Attorney General. It is 
worth the reading of any judge or lawyer who would 
understand the causes of discontent with the law. | 
don’t agree with the Attorney General where he says 
that the fault does not lie with individual judges. I 
think the Attorney General was talking the language 
of diplomacy and not of objective scientific truth when 
he said that. But we have much to learn from his re- 
port. I know, and you know, and every judge knows, 
that there are judges who are at fault. In my remarks 
in accepting the Presidency of the American Bar Asso- 
ciation at Kansas City, I spoke of those judges who get 
so far behind with their work that they spend most of 
their time deciding which cases they will decide and so 
decide none of them. You would be surprised at the 
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number of letters that | received from lawyers in vari 
ous parts of the country congratulating me on my cour 
and asking me how | 
Judge Bb, o1 of Judge 
letters ol the aiphabet 


age in Obvious Ia 
came to know ot Judge A, o1 
(, and, 1n tact, 

but the 


Connecticut, tor exam] 


Stating an 
most ot the otnel 
judges are not the only ones to blame, In 
the judges nave i 
trial courts within a 
we hind 


ye, where 
tradition of deciding cases in the 
week and in the Supreme Court within a month, 
that the lawyers take between two and three months to 
fle their pleadings How t lawyers there learn to 
work promptly atter they get on the bench is one of the 
unexplained mysteries. 

Lo some 
what it is, the 


extent, of course, human nature being 
to blame. I say human 
nature being what it is because I think I am justified 
in saying that probably 75% of the lawyers, like 95% 
new ideas after they leave 
paid as much atten 
ago as they did to the 
law, we would long 
of procedure and we 
the criticism now di 
at the profession. 


we seem to be approaching 


1 1 
SCNOOIS are 


law 


of the people, rarely get any 
school. If the law 
tion to procedure fifty ye 
scientific study of the 
ago have had an adequate syste 
would have been spared muc 
rected at the courts and leveled 

At long last, however, 
a period when a genuine movement for the improvement 
of the administration of justice is under way. The as 
pirations of the small group who have labored for years 
in this field seem about to be measurably realized. Two 
causes, it ibute to this movement. 
The first is the nation-wide influence of the steps which 
have been and are improving the ad 
ministration of justice in the Federal Courts. The 
second is the growing competition of the administrative 
tribunals, the growing competition of the process of ad 
ministrative justice, as against the justice administered 
in our traditional courts. 

I desire to refer, first 


scnoois had but 


substantive 


seems to me, cont! 


being taken for 
I 


of all, if I may to what has 
been done in the lederal Courts. For more than twenty 
years the American Bar Association, under the leadet 
ship of the late Thomas W. Shelton of Virginia, labored 
to induce Congress to provide for rules in actions at 
law similar to the rules in equity and in admiralty, but 
all in vain. Always we were met by Horatius at the 
bridge in the person of the late Senator Walsh of Mon- 
tana. After the Senator’s death, Attorney General 
Cummings, who comes from a state which has a Prac 
tice Act so simple that even a high school boy could 
understand it—and a 


Practice Act to be effective has 
to be just as simple as that—espoused the cause of re 
form in the Federal Courts, and in 1934 Congress 
passed the appropriate legislation. Pursuant thereto 
the Supreme Court appointed a distinguished Commit- 
tee to draft the rules. The Committee has labored for 
two and one-half years. The rules have been approved 
by the Supreme Court and have been lodged with Con 
gress. They undoubtedly will become the model that 
will be followed by many state courts. Students in the 
law schools will study these rules and will be impressed 
by them as compared with the involved and trouble- 
some codes which are now in force in many jurisdic 
tions. When this younger generation comes to control 
the legislatures a few years hence, many of the pro 
cedural monstrosities of today will be swept aside and 
the simpler and more effective provisions of the Federal 

The exer 


+1 
-making power will become the normal 


Rules will be adopted in the 
cise of the rule 
he exceptional method of promulgating 


rather than t 
procedural law. 

But I desire to put myself on record as saying that 
the new Federal Rules will never be effective by them- 


1 
} 
i 


several states. 


l€ 


selves. 1 have seen some of the finest provisions of a 
Practice Act and the rules of court a 10} ted thereunder 
entirely negatived because the judges who were called 
upon to administer them did not know or 


what the rules were designed to do or were 


understand 
unsympa- 


thetic with the purpose hereot let me be specific. 
The Practice Act ot 1912 of New Jersey, which was 
used to some degree, I am told, 11 preparation of 
the new rules, provided for preliminary references so 
successful in the English practice. ‘he provisions are 
still on the books, but for years they were quite in- 


effective because of the attitude of the judges toward 
their administration. To make the rules successful, the 
judges and lawyers must go to sch [ am willing 
to hazard the guess that of the 170,000 lawyers in the 
United States not 10% has yet read the Federal 
Rules; I that a somewhat higher percentage 
of judges may have read them but from 100%. But 


to be effectively administered, both judges and lawyers 


] 
OL. 


new 


believe 


must not only have read but they must have studied 
the rules. They must be studied in the light of condi 
tions that they are designed to remed When so 
studied and so applied they should give us a system of 
procedure comparable to that in force in the English 
courts, which has been the admiration judges and 


lawyers the world over. 

The new Federal Rules moreove: 
themselves, if well administered I] 
Federal courts efficient. 


and by 
not render 
Measurable progress in this 
direction will be made, however, if the Ashurst Bill 
($.3212), providing for the establishment of the ad 
ministrative office of 
adopted. This bill, I am advised, was 
\ttorney-General, and support 
Hearings on it, I am told, will be held next week. The 
principles of the bill should have the support of every 
bar association that is genuinely inte 
of the courts and of every lawyer 

The bill provides for the establishment of an Ad 
ministrative Office of the United States court, and for a 
Director at the head 
Supreme Court and to hold office at its pl 
Director is given the power to appoint and remove his 
officers and 
fix their 

vision of the Chief Justice and of the Conte 
senior Circuit Judges, he is given charge of the officers 
and the clerks of all the Federal courts. He is author 
ized to examine the state of the dockets in the various 
courts and to secure information as to thei: 
assistance, if any. He is authoriz 
mendations to the Chief Justice respecting the 


even 


the United States courts is 
repared by the 


has administration 


rested in the work 


thereof, to be appointed by 


subordinate employees and to prescribe 


salaries Under the supe 


their duties and 


rence of 


needs fot 


ed tO make recom- 


assign 





ment and recognition of judges to serve temporarily in 
other circuits or districts. He is given charge of the 
purchase of equipment, the audit of disbursements, the 


providing of accommodations for the use of the court, 
and the preparation of statistical data with reference to 
the work of the court along with all such matters 
as may be assigned to him by the Chief Justice or the 
l the direc 


C 
Conference of Senior Circuit Judges. Under 


other 


tion of the Chief Justice, he is to prepare and submit 
to the Director of the Budget the annual estimate fot 
the maintenance and operation of the Federal courts 
His audit of accounts and vouchers is to be final 
There are two principles in this Bill of fundamental 
importance. Heretofore budgets for the court have 
been prepared by the Attorney-General as part of the 


budget of the Department of Justice. Likewise, officers 
and employees of the Department of Justice have 


audited the accounts and vouchers of the Federal court 


Just why the budget and audit of one of th 


ree co ordinate 








' 
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vernment should have been made by 


branches of the gt 


a department of another coordinate branch is difficult 
to understand. At any rate, there can be no question 
of the fundamental soundness of the proposed change. 
It should have been made long ago. The Judicial De 
partment should prepare its own budget and be re- 
sponsible for the administration of the funds entrusted 
to 
[he second great principle involved in the Bill is 
just one of plain common sense in the administration 
of a great business. It recognizes that to obtain effect 
ive work in an organization spread over a country the 
size of ours there must be an administrative head. We 
got into some very bad habits back in the old frontier 
days wh avel and communication were difficult. 
ach jud n the administration of his own court be 
came a law unto himself. He ceased to regard himself 
as an integral part of a great system. Under the 
\shurst Bill the Federal courts for the first time are 
given the necessary personnel and machinery for ad 
ministering the courts on a coordinated businesslike 
basis. It now becomes possible for the Chief Justice 


and the Conference of Senior Circuit Judges to know 
currently the condition of business in any district or 


circuit. It now becomes possible, under the limitations 
imposed by the statute, to move the man-power of the 
courts where the business of the court most requires it. 
It now becomes possible to get information about the 
courts without calling, as heretofore, for the help of a 
department of another coordinate branch of the national 
rvovernment With it goes the responsibility for seeing 
to it that the work of the court is properly and speedily 
done. This responsibility has always rested upon the 

rts in the popular mind, but heretofore without any 
power in the courts to fulfill their responsibility. Great 
is will be the beneficial results of the new Federal rules, 
I have no hesitation in saying that equal if not greater 
results will flow from the adoption of the two principles 
involved in the Ashurst Bill. 

It m: eem ungracious to criticize a measure, the 
principles of which I have so unreservedly praised, but 
while we are moving forward it seems to me that we 
should make the greatest advance possible, and I there 


fore venture to suggest two deficiencies of the pending 


l [he Bill puts the Director of the Adminis- 
trative Office under the supervision of the Chief Justice 





f the United States and the Conference of Senior Cir 
cuit Tudge This course seems to me objectionable 
Dual control in any instance is undesirable. It is par 
ularly undesirable with respect to the Conference of 
Senior Circuit Judges because the Conference only meets 
one ear. Obviously, the Conference, with its mem 
bers spread all over the country, cannot function either 
legally ffectively by correspondence. Finally, the 
Director of the Administrative Office will not feel free 
to act with respect to the Circuit Courts of Appeal if he 
s sul their Senior Judges. Proper business or- 
ganization manifestly requires that the Director of the 
\dministrative Office be placed under the jurisdiction 
f the Chief Justice of the United States alone. 
2. My other suggestion for improving the bill 
11 require that the Director of the Adminis 
trative ( e make a report annually to the Chief Jus 
tice. Copies of this report should be furnished to the 


President, and to the Chairman of the Senate Judiciary 
Committee and the Chairman of the House Judiciary 
Committe is a matter of executive and legislative en 


The Bill should go even further in providing for 


~ i 


reports Anyone who has had experience with judicial 


councils or with the collection of judicial statistics 
knows that annual reports from individual judges are 
entirely ineffective as a method of control. Every judge 
should make a quarterly report of the state of his calen- 
dar and of his activities to the Director of the Adminis- 
trative Office. If any trial judge shows a case unde- 
cided for more than thirty days after its submission, 
he should be required to file monthly reports as to all 
such cases until he decides them. If he continues to be 
obliged to file such monthly reports for half a year, the 
Bill should provide that copies of the reports be sent 
to the Chief Justice, with copies of the reports to the 
Senate and House Judiciary Committees for the infor- 
mation of these committees and possible action 

I realize that objections will be raised to this sug- 
gestion. The first protest will be that the judge has 
no time for such bookkeeping. The answer to the ob- 
jection is obvious. First of all, no business can run 
without bookkeeping, and secondly, the bookkeeping 
work can be done by the clerk of the court or the 
judge’s secretary. 

It may also be urged that this constitutes a reflec- 
tion on the judges and an affront to their dignity. Here 
again the answer is obvious. The courts are not insti- 
tuted to dignify the judiciary, but to decide litigation 
promptly. The delay in the decision of cases has done 
more than any one single thing to arouse adverse criti- 
cism of the courts. Instances are not wanting in which 
judges have died leaving hundreds of cases heard but 
undecided. In one instance the number was over three 
hundred. Instances are not wanting in which judges 
have held cases for over three years without deciding 
them. One case is referred to where the judge, after 
hearing the case without a jury, discovered three years 
thereafter that the record was jumbled and thereupon 
ordered a re-hearing, and then took six months more to 
decide the case. In more than one instance a mere 
motion to dismiss has been held for a year and a half 
or two years. The statutory three-judge court was de- 
signed to permit a prompt decision preparatory to a 
possible appeal to the United States Supreme Court on 
the question of the constitutionality of a state statute. 
Instances are not wanting where decisions of such 
statutory courts have been withheld upwards of a year. 
The need of frequent reports is so obvious that the 
principle involved cannot be questioned. Efficient 
iudges will raise no objections to such provisions— 
indeed they will see the personal advantages to them- 
selves in the making of such reports—and inefficient 
judges are estopped from raising them. 

I have made no attempt to comment on the finan 
cial or administrative features of the Ashurst Bill, con 
cerning which I can pretend to no peculiar knowledge 
I do venture to assert, however, that with the two 
changes that I have suggested, the Ashurst Bill would 
constitute a most important milestone in the develop 
ment of our jurisprudence worthy to rank with the new 
Federal Rules. 

Both the princinle of the Federal Rules (i. ¢., the 
delegation of the rule-making power to the courts, or 
the recognition of its inherent right to make rules) and 
the principle of the Ashurst Bill, (7. ¢.. the recognition 
of the need for an administrative head of the court to 
see to it that it functions in a businesslike way) are as 
imperatively needed in the state courts as in the Federal 
courts. One cannot go about the country visiting the 
various bar associations without being confronted with 
a strange paradox of the law. Fach state borrows with 
the utmost freedom from the other with respect to the 
substantive law, but in the field of procedure and of 
the administration of justice we live in forty-eight mu- 
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tually exclusive airtight compartments. In the field of 
substantive law, we are free traders. In the field of 
procedural law, we have set up high tariffs to protect 
our provincial prejudices and our insular idiosyncrasies. 
It seems almost inconceivable that in twenty-eight states 
of the Union the judge is not allowed to comment on 
the evidence. It almost unbelievable that in 
twenty-eight different states the judge is not allowed to 
charge the jury but must submit the instructions fur- 
nished him by counsel. It seems almost incomprehen- 
sible that in twenty-two different states the judge reads 
such instructions to the jury before the jury is sub- 
jected to a barrage of oratory—first from the defend- 
ant’s counsel and then from the plaintift’s counsel. How 
a jury is to remember the law in such cases dazzles the 
imagination, and yet the strange thing about it all is 
that even the leaders of the bar in these various states 
have come to look upon such practices as normal and 
standard, and they are quite surprised, if not incensed, 
that anyone should question the rationality of such pro- 
cedure. 

The good example about to be set in the Federal 
courts should do much to change these things, but to 
aid in this work the Section of Judicial Administration 
of the American Bar Association has set up seven dis- 
tinguished committees dealing with pretrial practice, 
jury selection, evidence, appellate practice, control of 
administrative tribunals and judicial organization and 
management. These committees are hard at work, along 
with associate advisory committees from each of the 
states, setting up definite standards of good procedure. 
These standards, if acceptable to our House of Dele- 
gates, should prove as effective in the several states as 
the standards of legal education and of admission to the 
bar, and the canons of legal ethics have been in setting 
up standards for the control of the profession. 

These matters must receive our attention if our 
courts are to function in such a way as to maintain the 
confidence of our people, and if they are to function in 
such a way as to preserve the principles of democratic 
and representative government 

I should have liked also to have discussed with 
you the effect upon our traditional courts of the com 
petition of our rapidly growing administrative tribunals. 
Each can learn much from the other. In my state, 
however, counsel is limited to a half-hour for the mak 
ing of an argument, and I sense the approach of the 
deadline. Suffice it to say, therefore, that what is most 
needed in our judicial tribunals is more administration, 
and what is most needed in our administrative tribunals 
is more respect for the fundamentals and essentials of 
the judicial function. Both must come and come within 
a reasonable time if our law-expounding bodies are to 
do their full duty by the people, and if thev are to main- 
tain the full confidence of the people 


seems 


Psychiatry and Criminal Justice 

While medical science, including particularly psy- 
chiatry and mental hygiene, has an unquestionable 
place in any attempt to evolve a more exact criminal 
justice, its role is nevertheless much more limited than 
early promises made on its behalf have led many to 
expect, according to conclusions based on the results 
of an experimental clinic conducted at Yale University 
for the past six years. Professor George H. Dession 
of the Yale Law School, in the current issue of the 
Yale Law Journal states that “one must venture be- 


yond the realm of medical science and of psychology 
and seek sanctions or justifications which they cannot 


supply, in an effort to determine not merely what can 
be done with a given offender as a practical matter of 
the moment but even what should be done with him 
under more satisfactory hypothetical conditions. 

“The psychiatrist may be able to describe a given 
offender,” Professor Dession continues. “He may shed 
considerable light on the factors which conditioned his 
development and present state. It is within his prov- 
ince to indicate to what extent the offender may prove 
amenable to treatment, and to what kind of treatment. 
For the offender is a human being—and therefore like 
and in the same sense as other human beings, a prob- 
lem for the psychiatrist. But there existing science 
stops. What varieties of personality the community 
shall take the trouble to maintain even though they 
have demonstrated their inability to get along with the 
group, what individuals it shall undertake to rehabili- 
tate at public expense, what forms of treatment shall 
be made available, what types of special environment 
shall be created for the purpose, and how any given 
program shall be set up, are primarily questions of 
social values and of politics very much akin to such 
major issues of recent years as those raised by unem- 
ployment and the care of the aged.” 

Professor Dession points out that despite the fact 
that the participation of the psychiatrist in criminal 
cases is no longer a novelty, “no one state has yet con 
ducted a thoroughgoing experiment to demonstrate 
what may be expected from routine psychiatric diag- 
nosis, treatment board sentences and institutional ther- 
apy within the framework of existing channels of dis- 
position. 


Arrangements for Annual Meeting, 
Cleveland, Ohio 
July 25-29, 1938 
HEADQUARTERS—HOTEL CLEVELAND 


Hotel accommodations, all with bath, are available 
as follows: 


Double Twin beds 
Single for (dbl. bed) for Parlor 
1 person for2persons 2persons Suites 
CLEVELAND . 2.75 to $4.50 $4.50to $6.50 $6 to $10 
ALLERTON 2.25to 3.50 3.75to 5.004.50to 6.00 T7&up 
AUDITORIU M 3.00 to 3.50 4.50to 5.00 6to 7 
a 3.00to 5.00 5.00to 7.00 7to 10 12&up 
HOLLENDEN ... 3.50to 7.00 5.00to 7.50 6t6 12 12&up 
ee 3.00to 6.00 4.50to 8.00 5to 8 10&up 


Explanation of Type of Rooms 

A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 N. Dearborn St., Chi- 
cago, Illinois. 
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Developments of Income Tax during Past Twenty-five Years Afford an Excellent Index to 
Reforms Which May Be Anticipated in Succeeding Quarter Century—Consideration of Part 


Played by 
Classes 
bilities of Simplification and 


Treasury 


Federal Courts and by Congress, Respectively, in Development of Tax—Four Broad 
into Which Legislative Provisions and Judicial Decisions May Be Grouped—Possi- 
Improvement—Major Topics Now under Consideration by 
Department as Part of Broad General Program for Revenue Revision—Elimination 


of Exemptions—Business with Fluctuating Income—Taxation of Corporations—Capital Gains 


and Losses—Integration of Federal and State Taxing Systems* 


By Hon. RosweELL MAGILL 
Under-Secretary of United States Treasury 


UST 25 years ago, on the 25th of February, 1913, 
the Secretary of State certified that the income tax 
amendment had been ratified by the requisite number 
of States and had, therefore, become part of the Consti- 
tution. Eight months later the first income tax act was 


passed effective as of March 1, 1913. Hence, it is fit- 
ting for the Association of the Bar to devote a February 
evening to this bit of recent legal history. It is my pur 


pose not to discuss history for its own sake, but as a 
forecast of things to come 

Although Mr. Joseph H. Choate denounced the in 
come tax law of 1894 as “communistic in its purposes 
and tendencies,”? the final approval of the Sixteenth 
Amendment in 1913 does not seem to have been at 
tended with quite as great misgivings. The income tax 
had wormed its way into the Federal statute books in 
1909,? in the form of an excise tax on corporations, 
measured by income; and no calamities had yet befallen 
the land. Doubtless the Amendment would have caused 


a much greater outcry in 1913 had there not been a 
general misapprehension of its probable consequences 
I have been thought that Federal income tax 


provide a relatively small supplemental 
evenue, primarily for use in times of national 
y, such as war. Its subsequent major impor 


emerge! 


tance in the Federal fiscal system was apparently not 
foreseet 

During the first few years the original humble ex 
pectations proved correct. The total income tax col 
lections for the fiscal year 1913-14 amounted to $71 mil 
lion out of total ordinary receipts of $735 million. Cus 
toms duties and miscellaneous internal revenue taxes 
provided nearly 82 per cent of the total ordinary re 
ceipts required to support the Federal Government 


Much the same situation prevailed in the following two 
years, but beginning in 1917 the income tax was called 
upon to bear a much larger share in meeting the in- 
creased expenses of the Government and from that day 
to this it has assumed first place among the Federal 
During the current year the in- 
come tax will provide over 40 per cent of the total 
as against less than 10 per cent in 1913-14; 
though customs receipts in the meantime have in- 


sources or revenue. 


revenues 


*Address delivered before Association of the Bar of the 
City of New York February 8, 1938 

1. Argument in Pollock v. Farmers’ Loan and Trust Co 
157 U.S. 429.532 (1895). 

2. Corporation Excise Tax Act of 1909 (36 Stat. 11, 112). 
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creased in yield by two-fifths and miscellaneous internal 
revenue taxes (exclusive of social security taxes) have 
increased sevenfold. 

Fiscal experts seem to agree that the Federal Gov 
ernment should gradually give up a good part of the con- 
sumption taxes which it now levies in favor of increased 
use of the income tax, a point of view which I heartily 
share. Since the tax, therefore, appears to have the 
future before it, it is profitable to consider what that 
future is likely to be. The developments of the past 25 
years are an excellent index to the reforms which may 
be anticipated in the succeeding quarter century. More- 
over, it is especially interesting to consider the part 
which has been played by the Federal courts and by the 
Congress, respectively, in the development of the tax. 
These two branches of our Government, even more than 
the tax administration itself, have shared in laying the 
foundation upon which the present structure of the in- 
come tax has been erected. Or perhaps it might better 
be said that the Judiciary has laid the foundation and 
the Congress has erected the superstructure. The foun 
dation is relatively resistant to change and remodeling ; 
the superstructure has been greatly modified and ex 
tended with the years. I think it may be well to vary 
the usual textbook treatment of the whole subject by 
keeping these two courses of development, the legisla- 
tive and the judicial, entirely separate. 

I. 

Attention is frequently directed, and properly, to the 
increase in sheer bulk of the income tax law. The in 
come tax sections of the Tariff Act of 1913 ran to 17 
pages ; the income tax sections of the Revenue Act of 
1936 to 95 pages. This is not the whole story, for 
many additional provisions are contained in other acts 
which have been left in effect. Commentators also re 
mark upon the frequency with which new revenue laws 
have been adopted, particularly in recent years. Since 
1934 every year has seen a new revenue act ; and during 
the quarter century of Federal income tax history there 
have been 13 revenue laws, aside from sundry amend 
ments contained in other acts. Not only is there much 
more for a lawyer or business man to read today than 
in 1913, but it is increasingly difficult to discover pre- 
cisely what was the provision applicable to a particular 
transaction occurring at a particular time in the past. 
Moreover, the provisions themselves have gradually in- 
creased in complexity so that it is not difficult for col- 
umnists to amuse their readers by quoting what is to 
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them a wholly inexplicable and unintelligible conglomer- 
ation of words. This situation is chalked up to the sheer 
perversity of Treasury officials, legislative draftsmen, 
and members of Congress. Many of them, being law- 
yers, like to make things look harder than they are. The 
income tax is their particular playground. 

I would be the last to urge that the income tax 
law is incapable of simplification, and I believe that 
even a codification of existing provisions would be an 
enormous improvement over the present somewhat con- 
fused situation. On the other hand, even a few min- 
utes study of the sections which have gone into the law 
since 1913 will convince anyone that a return to a seven- 
teen-page income tax law is quite as unlikely as a return 
to the horse and buggy era. What provisions are on 
the pages which have been added in 25 years to the 
basic law? There is quite a welter of them, but for 
purposes of broad generalization they can roughly be 
grouped into four classes. In a general way these four 
lines of development have followed one another chrono- 
logically. 

1. In the first place, there has been a series of pro- 
visions designed to establish more detailed rules for 
dealing with all or particular kinds of income. Thus, a 
number of sections have been inserted on the subject of 
methods of accounting and of accounting periods ;* the 
1913 law was drawn by lawyers who were not particu- 
larly familiar with accounting distinctions. Other ex- 
plicit provisions of this character are those dealing with 
the taxation of installment sales* and with inventories ;° 
the distinctions between various kinds of corporate dis- 
tributions ;° and the sections defining the kinds of in- 
comes of non-resident aliens which will be taxable in 
this country.” Finally, the laws since 1921 have been 
burdened with long sections, prescribing various meth- 
ods of solving that most vexatious problem, the taxation 
of capital gains and the deduction of capital losses.® 

Many of these provisions, if not most of them, are 
intended primarily to give the taxpayer more favorable 
or more equitable treatment than he could expect on the 
basis of the original general provision. Recent news- 
paper discussions give no hint of the fact that for 8 
years capital gains were fully taxable as ordinary in- 
come in the year of realization, and would still be so 
taxable, at much higher rates than are actually applied, 
were it not for the several pages of special treatment 
which the Congress has provided.® Dividends from cor- 
porate surplus accumulated prior to March 1, 1913, 
would be taxable like dividends from current earnings,’° 
were it not for a special exemption provision.’ Finally, 
the various accounting provisions’? are doubtless in- 
tended to bring the law more nearly into conformity 
with customary business practice, a desirable end as all 
would agree. Although this group of provisions has in- 
creased the bulk and the complexity of the law, few 
would want to dispense with them at this time. No 
doubt some of you, however, would like to try your 





3. Revenue Act of 1936, secs. 41-43, inc., 45-47, inc., and 
48(a) (b) (c) (49 Stat. 1648, 1666) 

4. Sec. 44 (Id. at 1667). 

5. See sec. 22(c) (Id. at 1658) 

6. See sec. 115 (Id. at 1687). 

7. See sec. 211 as amended by Sec. 501, Revenue Act of 
1937 (Id. at 1714 and 50 Stat. 813, 830); secs. 212, 219, 231, 
Revenue Act of 1936 (49 Stat. 1715-1717); sec. 119 (Id. at 


1693). 

8. Secs. 111, 112, 113, 117, 118 (Id. at 1678-1686, 1691- 
1693). 

9. Sec. 117 (Id. at 1691) 

10. Under Lynch v. Hornby, 247 U.S. 339 (1918) 

11. See sec. 115 (b), 1936 Act 


12. Supra, note 3 


hands at drafting simpler substitutes and I should be 
glad to have you do so. 

2. A second major group of provisions developed 
during the quarter century are those providing addi- 
tional exemptions and deductions. The 1913 Act was 
by no means a tax on gross income,** nor was the base 
especially broad.’* Most of our present deduction pro- 
visions found a place in some form in the original 
Act.’® There was a considerable list of exempt corpo- 
rations,’® all of which have, I believe, retained their ex- 
empt status from that day to this.’’ Nevertheless, the 
years have suggested additional possibilities. Thus, the 
present depreciation and depletion allowances,’* and the 
present deduction for interest’® in the case of corpora- 
tions are far more liberal than they were in 1913. There 
was no deduction for charitable contributions in 1913 ;*° 
no earned income credit ;?74 and no foreign tax credit.** 
China Trade Act corporations had not yet commenced 
to steer an elusive course through the statute books*® 
and incomes from sources within United States posses- 
sions were given no special attention.** Not until 1924 
was the system of tax-free exchanges, particularly in 
corporate reorganizations, fully worked out.*® 

Exemption provisions have a delusive appeal to 
sentimental Americans. It does not readily occur to us 
that, with a relatively large tax burden to be borne by a 
limited number of taxpayers, the exemption of one 
group or of one type of income necessarily involves 
something of an increase in the burden to be borne by 
other groups of taxpayers or by other types of income. 
Moreover, exemptions once in the law are extremely 
difficult to remove against the concentrated objections 
of the particular group which has enjoyed the benefit. 
The Treasury has tried for years to eliminate various 
exemptions and deductions which Secretaries of the 
Treasury of both political parties have regarded as un- 
justifiable. Nevertheless, they remain in the law. It 
would be possible to lower the basic rates of tax some- 
what were some of these exemptions and deductions re- 
moved ; and some day this economic incentive may bring 
changes that abstract arguments have not yet effected. 

3. A third series of additions to the law has been 
a group of sections intended to perfect its administra- 
tion. Some of these may be regarded as operating in 
favor of the taxpayer and some in favor of the Treas- 
ury. The income tax was grafted on the existing sys- 
tem for the collection of internal revenue through col- 
lectors scattered over the country. If ‘the taxpayer 
thought that the collector was exacting an excessive 
amount, in some cases he could secure an injunction in 
the Federal courts; but ordinarily he had to pay the 
tax and then sue to recover, just as he does today in the 
case of the miscellaneous internal revenue taxes. To 
this system has been added a long series of provisions 
for the determination of deficiencies by the Commis- 





13. See sec. Il, par. B. and G., 1913 Act (38 Stat. 114 
166, 167, 172). 

14. See sec. II, par. C. (Id. at 168) 

15. Compare sec. II, par. B and G (b) 
with sec. 23, 1936 Act (49 Stat. 1658) 

16. Sec. II, par. G(a) (supra, note 13 

17. Sec. 101, 1936 Act (49 Stat.. 1673 
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18. Secs. 23(1) and (m), and 114, 1936 Act (Id. at 1660 
1686). 

19. Sec. 23(b), 1936 Act (Id. at 1659 

20. See 1936 Act, secs. 23(0) (q) and 120 (Id. at 16609, 
1661, 1695). 

21. 1936 Act. sec. 25(a) (3) and (4) (Id. at 1663) 

22. See 1936 Act, secs. 31 and 131 (Id. at 1666, 1696) 

23. See secs. 261-265, 116, 1936 Act (Id. at 1720, 1689). 

24. 1936 Act, sec. 251 (Id. at 1718). 
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256); see also secs. 11 2and 113, 1936 Act (49 Stat. 1678). 
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sioner with the right to the taxpayer to appeal to the 
Board of Tax Appeals without payment of the tax.*® 
The implications of this change are indicated by the 
facts that there are now many more appeals to the 
Board each year than there are suits commenced in the 
Federal courts, and that several hundred millions of 
dollars in proposed additional assessments are held up 
until the cases can either be settled or heard. We now 
have several systems for judicial review of tax deter- 
minations existing side by side: possible suits against 
the various collectors, against the United States, and 
against the Commissioner, with possible jurisdiction in 
the Board of Tax Appeals, Federal district courts, and 
the Court of Claims. There are four different kinds of 
proceedings ; eighty-seven different tribunals in which 
to bring them; and twelve different appellate courts. 
Since appeal to the Supreme Court does not lie as a 
matter of right, it is not surprising that the correct solu- 
tion of many issues is unknown or uncertain, with a 
flood of decisions, regulations and rulings to be con- 
sulted. Some form of simplification and consolidation 
of these different types of proceedings and appeals is 
clearly called for. The next 25 years ought to see it 
worked out. 

4. The fourth and final series of provisions deals 
with the prevention of tax avoidance. Americans are an 
ingenious race; and apparently the same ingenuity 
which among engineers finds its outlet in mechanical 
inventions, among lawyers takes shape in a trust revoc- 
able after notice of a year and a day; in a personal 
holding company organized under the laws of New- 
foundland or the Bahamas; or in a tax sale by an in- 
dividual to a trust which he has created and of which 
he is trustee. Possibly all of these devices would have 
been forestalled in time by the development of a differ- 
ent set of standards by lawyers and taxpayers them- 
selves, for it is difficult to believe that our citizens 
generally adhere to the view reported to have been ex- 
pressed by one of them—‘“If the Government doesn’t 
know enough to collect its taxes, a man is a fool to pay 
them.” On the other hand, so long as that view is cur- 
rent among a considerable minority and a minority to 
which a considerable part of the community looks for 
guidance, the Government must necessarily make its 
statutes sufficiently knowledgeable to meet the minority 
on its own ground. Consequently, there have been added 
to the law perhaps its most lengthy and involved sec- 
tions to meet the problems of foreign personal holding 
companies,*” of tax losses between members of a 
family,”* and of the different types of trusts*® with arti- 
ficial provisions for tax purposes that a Lord Eldon 
or an Ames or a Gray would never recognize. 

II. 

During the quarter century, the Judiciary has been 
quite as busy as the Legislature; indeed, tax questions 
have commanded a higher percentage of judicial time 
than of congressional. We now have over 4,500 Fed- 
eral court decisions on the subject of Federal taxation, 
and in addition, the Board of Tax Appeals ha: issued 
8,500 published opinions and 4,000 unpublished memo- 
randum opinions in its fourteen-year history. It is not 
surprising that an exhaustive treatise on the income tax 
alone runs to 6 volumes, with supplements totalling 
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nearly 2,000 pages additional.*® It is surprising that 
anyone should undertake to summarize all this work in 
a few sentences. To sharpen the focus, and to keep the 
task within human capacity, I shall limit myself to the 
decisions of the Supreme Court only, omitting the use- 
ful and important decisions of the Board and the lower 
Federal courts. Moreover, I can hardly do more than 
suggest the principal characteristics of the decisions. To 
report their substance and their color requires much 
more time and space than I have here. : 

A general survey of these decisions leads to the 
primary conclusion that the Court has been doing much 
the same types of work as has the Congress, though 
the forms of procedure are, of course, very different. 
In some groups of decisions, such as those dealing with 
corporate distributions*' and with reorganizations,** 
the Court has worked out broad policies capable of ap- 
plication far beyond the particular controversy. The 
statutory provisions upon which the reorganization de- 
cisions were based have long since been repealed ; but 
their philosophy is still vital and controlling, as the 
Court told us not long ago in the Koshland case.** In 
other groups of decisions, such as those dealing with 
accounting methods** and with the treatment of gifts 
and annuities,** the Court has filled in details which the 
Congress did not see fit to embody in the statute itself. 
To use my earlier figure, after the Supreme Court com- 
pleted the foundation of the structure, it helped Con- 
gress put on the siding and the roof. 

In discussing the decisions of the Supreme Court 
in this field, it is quite possible, as well as convenient, 
to use the four subdivisions just applied in classifying 
the mass of legislative changes. On this basis, the de- 
cisions of the Court since 1913 may be broadly grouped 
under four headings: (1) the formulation in detail of 
the items which constitute income and of accounting 
methods to be used in reporting them; (2) decisions re- 
lating to exemptions and deductions; (3) decisions re- 
lating to administrative procedure; and (4) decisions 
relating to the prevention of tax avoidance. 

1. Although Congress has purported to define in- 
come in each of the revenue acts, the definition has com- 
paratively little value in specific cases on account of its 
vague generalities. Indeed, the Congress might have 
been wiser to have stated outright that the income tax- 
able under the revenue acts is whatever income the 
Congress is authorized to tax under the Sixteenth 
Amendment. The Supreme Court has filled in many 
details in the definition of income ; and at the same time 
in its opinions has given us an explicit, well integrated 
philosophy of the subject worthy of the attention and 
respect of economists as well as of lawyers. There is 
probably no other source from which a student may 
obtain so thorough a discussion of the nature of in- 
come and of the particular items which constitute tax- 
able income. It is the Supreme Court and not the 
Congress which has pointed out that income must be 
realized before it can be taxed ;** and it is the Court 
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that has described in detail what events constitute real- 
ization. The series of cases dealing with corporate dis- 
tributions, headed by Eisner v. Macomber*' and for the 
moment terminated with Koshland v. Helvering** and 
Helvering v. Gowran,** brought out that gain need not 
be realized in money to be taxable, but may also arise 
from the receipt of property having an exchangeable 
value. It must appear, however, in the case of a cor- 
porate distribution, that the stockholder has obtained a 
new interest in property differing either in kind or in 
extent from that which he had before. Because of the 
technical character of the income tax under our con- 
stitutional system, the tax can be measured by gross 
income as distinguished from net income; the taxpayer 
appears to have no constitutional right to deductions.*° 
On the other hand, income does not mean gross re- 
ceipts; the taxpayer is entitled to deduct the cost of 
goods sold.*’ Not every increase in the taxpayer’s eco- 
nomic worth is income, even though realized in cash 
or valuable property. A gift of the corpus of a fund 
is not income to the donee,** but a gift of the income of 
a donated fund as well as the profits realized by the 
sale of the donated property are income to him.** 

These decisions lead to results as admirably adapted 
to practical administrative necessities as they are dis- 
tinct from many economists’ conceptions of what income 
should be. 

The Court has not been so happy perhaps in the 
field of accounting distinctions. The North American 
Oil Consolidated decision** seems to overemphasize 
somewhat the receipt of the money as a significant fac- 
tor in the determination of the time of realization of 
income, in holding that income may be realized, al- 
though it is the subject of litigation, and may have 
to be repaid in full. The North Texas Lumber Com- 
pany decision*® disapproves of accounting for the profit 
from a sale in the year in which the taxpayer had ob 
tained the valid obligation of a solvent vendor, in favor 
of the later year in which title actually passed. Since 
the only act remaining to be performed by the vendor 
was the formal execution of a deed, the Court seems 
hardly justified in saying that the seller’s method of 
accounting, whereby the income was reported in ‘hie 
prior year, clearly did not reflect its income. The 
Court had difficulties with the cases involving the dis- 
charge of indebtedness for a lesser amount than that 
borrowed, the final conclusion being that the differ- 
ence between the sum borrowed and that paid in dis- 
charge is income.*® This result is satisfactory in the 
ordinary case of purchase of his obligations by a solvent 
debtor, though it seems subject to qualification when 
the debtor is actually or potentially insolvent.*’ 

2. The income tax era began with a general dec- 
laration that the Congress should have the power to 
tax incomes from whatever source derived. The Con 
gress at once set up its series of exemptions and de- 
ductions, carving out areas in which it did not choose 
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The Supreme Court in an im- 
portant group of decisions has followed a parallel course 
of action, likewise carving out exceptions and limita- 


to exercise its power. 


tions from the constitutional grant of power. To be 
sure, the limitations established by the Court were es- 
sentially limitations upon the action of Congress, but 
as one result of the doctrine of precedent, they apply 
almost as forcefully to the Court itself. Thus, the Con- 
gress in the first three income tax laws** granted a 
specific exemption to the salaries of State and municipal 
officers and employees. Of course, the Congress could 
at any time repeal the statutory exemption; and in due 
course it proceeded to do so. The Court early indi- 
cated its view that the Sixteenth Amendment did not 
extend the taxing power to new subjects ;** and thus, 
that the phrase “incomes from whatever source de- 
rived,” as used in the Amendment, did not include State 
officers’ salaries previously regarded as exempt. The 
Court is by no means so ready as the Congress to re- 
verse a previously determined course of action, even 
though events may have shown the wisdom of reversal. 
Hence, the Federal courts in this instance have been 
engaged for years in the almost completely unprofitable 
task of determining what sort of municipal street rail- 
way employees, of waterworks engineers, of school 
teachers, or of harbor pilots are free from the Federal 
income tax that other citizens pay on like salaries.*° 
Probably most lawyers and most other members of the 
community are now satisfied that it would be wiser 
policy to apply the income tax equally against all. Yet 
the Court may be loath to reverse its long-established 
determination of this constitutional limitation, now 
buttressed by many succeeding decisions; and Congress 
may not feel free to do so, save through the cumber 
some process of constitutional amendment. 

Much the same can be said of the other major 
exemption established by the Court, respecting the in- 
terest on State and municipal bonds ;°’ and of the spe- 
cial privilege granted to spouses in community property 
states, each to report half the other’s income, not- 
withstanding the general rule, applicable in the other 
forty States, that income is taxable to the one who 
earns or owns or controls it. 

3. In the field of administrative procedure the 
Court has pointed out that if an appeal from the Com 
missioner’s action is taken to the Board of Tax Ap- 
peals, the scope of the review, at least in some cases, 
will be broader than if the Commissionef’s actions are 
under consideration by a Federal court.** These de- 
cisions involve the somewhat unique special assessment 
provisions of the old excess profits tax law; and, 
consequently, their application to more recent grants 
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of power the Commissioner is not wholly clear. 
Probably somewhat the same distinctions will be made 
with respect to existing law, but it is not yet clear how 
far the Commissioner’s action is, or can be made, final 
in cases of particular administrative determinations. 
Here lie the seeds of a possible major growth of ad- 
ministrative power during the next 25 years, a power 
now exercised by other officers. 

4. The Supreme Court’s work in the field of tax 
avoidance has been quite as important as the work of 
the Congress. The cases of family settlements, involv- 
ing revocable trusts,°® insurance trusts,®® and trusts for 
the support of wife and children ;** and the cases deny- 
ing tax effect to assignments of income,** were not only 
useful supplements to recent legislation on the same 
topics, but to a considerable degree have made unnec- 
essary detailed legislation to prevent tax avoidance. 
Gregory Helvering®® is an additional landmark in 
the general crusade against artificial transactions for tax 


purposes only; and has just been supported by Mr. 
Justice Sutherland’s last opinion in the Minnesota Tea 
case.°° The importance of these decisions can hardly 


be exaggerated, since the philosophy which they express 
has not only become the law of the land in the par- 
ticular cases, but has also set minimum standards of 
conduct between the taxpayer and the Treasury, ap- 
plicable to the whole field of Federal taxation. It is 
good discipline for a lawyer to read at least twice a 
year two sentences from Mr. Justice Holmes’ opinion 
in Lucas v. Earle:*' “ There is no doubt that the 
statute could tax salaries to those who earned them and 
provide that the tax could not be escaped by anticipa- 
tory arrangements and contracts however skillfully de- 
vised to prevent the salary when paid from vesting 
even for a second in the man who earned it. That seems 
to us the import of the statute before us and we think 
that no distinction can be taken according to the motives 
leading to the arrangement by which the fruits are 
attributed to a different tree from that on which they 
srew.” 

\ similar sentence from the pen of the same judge 
appears in Corliss v. Bowers: “ . The income that 
is subject to a man’s unfettered command and that he 
is free to enjoy at his own option may be taxed to him 
as his income, whether he sees fit to enjoy it or not.” 

ITT. 

My purpose in surveying the last 25 years was 
in large part to establish a datum point from which we 
might view the possibilities of the next 25 years. When 


we consider the great output of revenue laws and de- 
cisions interpreting them, our conclusion must be that 
the Federal revenue system has been quite responsive 


to the demands both of taxpayers and of the Treasury 


In a recent comment upon the undistributed profits tax, 





an English journal® remarked upon the desirability 
Reinecke v. Smith, 289 U.S. 172 (1933); Corliss v 

Bowers, 281 U.S. 376 (1930 
56. Burnet v. Wells, 289 U.S. 670 (1933); Dupont v 


Com’r., 289 U.S. 685 (1933) 
57. Helvering v. Schweitzer, 296 U.S. 551 (1935), rehear- 
ing denied 29¢ U.S. 665 (1936): Helvering v. Stokes, 296 U.S. 


551 (1935), rehearing denied 296 U.S. 665 (1936); Willcuts 
v. Douglas, 296 U.S. 1 (1935) 

58. | us v. Earl, 281 U.S. 111 (1930); Burnet v. Lein- 
inger, 285 U.S. 136 (1932) 

59 993 | S. 465 (1935 


60. Minnesota Tea Co. v. Helvering, decided Jan. 17, 


61. 281 U.S. 111, 114 (1930) 

62. 281 U.S. 376, 378 (1930) 

63. United States Taxes on Company Profits, Midland 
Bank Monthly Review (December 1937-January 1938). 


of repealing taxes with which taxpayers are generally 
dissatisfied. Probably this is an unattainable ideal. 
What taxes are there which we are glad to pay? Nev- 
ertheless, taxpayers can take comfort in the fact that 
a great part of the amendments to the income tax law 
have been designed primarily for their benefit in cases 
in which the Congress believed that the previous gen 
eral rule was operating inequitably. 

For these reasons, among others, the simplifica- 
tion of the income tax law itself through the repeal of 
unnecessary provisions does not appear very likely in 
the immediate future. The Federal revenue system as 
a whole could be simplified by the elimination of many 
of the consumption taxes and the substitution therefor 
of increased reliance upon the income tax and the 
estate tax. This very course of action, however, would 
be likely to result in more rather than less relief pro 
visions in the income tax itself. 

Again it is often suggested that the income tax 
could be largely improved by a restatement of its major 
provisions in the form of general rules with a suc 
cession of explicit exceptions. Some progress of this 
sort is probably possible and desirable. Moreover, there 
is a real possibility that the administrative provisions 
of the revenue laws can be restated and codified. In 
deed, the Treasury has already embarked upon this 
task. Many of the administrative provisions are of long 
standing and have been the subject of repeated inter 
pretations by the courts. To restate them in bette 
form is a lengthy and arduous task. The principal 
difficulty in projects of statutory revision is that highly 
trained technicians who can do the job are compara 
tively few, and their time is normally completely oc 
cupied with the day-by-day demands for current amend 
ments to the law. Possibly an independent commission 
on the codification of the income tax law could be util 
ized here as it has been in England. The work of 
the commission for the most part would not be the 
recommendation of spectacular changes, but the much 
more tiresome chore of restating existing laws applica 
ble to complex business and social conditions in the 
light of a multitude of court decisions. The British 
Commission took over 8 years to complete its work 
and the Parliament has not yet adopted the code it 
recommended. 

At the time of my recent appearance before the 
Ways and Means Committee to discuss the recom 
mendations for revenue revision proposed by the sub 
committee, I mentioned a number of the major topics 
which are now under consideration in the Treasury 
as part of a broad general program for revenue revi 
sion.” It may be interesting to this audience if I re 
peat and amplify some of these topics 

1. As I have already indicated, the elimination of 
any exemption, whether inserted in the law by the 
Congress or imposed upon Congress by the Supreme 
Court, cannot readily be accomplished. If the Court 
has outlined the exemption, as in the case of the inter- 
est upon State and municipal bonds and the salaries 
of State and municipal officials, it is normally impos- 
sible to eliminate it save through a constitutional amend- 
ment. The arduous course which a constitutional 
amendment must follow before adoption is too well 
known to all of you to require repetition. Unless the 
public demand for an amendment is most insistent, 
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there is little likelihood as a practical matter that the 
proposition will in fact be adopted. Secretaries of the 
Treasury, both Republicans and Democrats, have unani 
mously urged for many years that the interest on future 
issues of State and municipal bonds should be sub- 
jected to Federal taxation and the interest on future 
Federal issues to State income taxation. Dozens of 
proposals for constitutional amendments have been in- 
troduced into Congress, but we are little further along 
with the solution of the problem than we were 15 years 
ago. Nevertheless, the Treasury still strongly urges 
the change. 

On the other hand, a change which has been in- 
serted by Congress can in theory be repealed by Con- 
gress with equal ease, when public opinion and the 
needs of the times appear to demand. In practice, 
the group affected always provides vigorous opposition 
to any proposal for the elimination of an existing ex- 
emption, and sometimes misrepresentation both of the 
proposal and of the results which would follow. ['re- 
quently the general public cannot understand the tech- 
nical issues involved; and hence takes no active inter- 
est in reform. In his message of June 1, 1937,°* the 
President urged that the allowance for depletion in the 
case of mines, and oil and gas wells should be limited 
in total amount to the cost of such properties, as is 
true of other similar allowances to other taxpayers. 
If this change were made, such companies would be 
put on an equal basis with other corporations, many 
millions of dollars of additional revenue would be se- 
cured, and consequently the general rates of tax could 
be lowered or other concessions made in favor of the 
general tax-paying public. 

2. The revenue acts in recent years have not taken 
sufficient account of the fact that some businesses do 
not show a steady flow of income year after year, but 
rather report high incomes in some years of prosperity 
and deficits in other years. The result may well be 





66. H. Doc. No. 260, 75th Cong. ist Session, in Hearings 
before Joint Committee on Tax Evasion and Avoidance, 75th 
Congress, 1st Session, p. 2. 


that a hazardous business is more heavily taxed than 
a well established enterprise with a steady income year 
in and year out. To meet this situation in part, the 
Ways and Means subcommittee on tax revision has rec- 
ommended a limited carry-over for net operating 
losses.** In my opinion these provisions should be ex- 
tended as the revenues permit in order that the busi- 
nesses with fluctuating incomes may be taxed on a 
substantial equality with businesses with steady in- 
comes. 

3. The whole subject of the taxation of corpora- 
tions and their shareholders requires additional study, 
notwithstanding the great amount of attention which 
it has received in the past two years. We started out 
in 1913 with a normal tax on corporation income im- 
posed at the same rate as the normal tax on individual 
income. As the years went by, the corporation nor- 
mal tax rate has been gradually increased from one 
per cent to a maximum of 15 per cent, while the normal 
tax on individuals has remained much more nearly 
static. In the meantime, however, the surtaxes on in- 
dividuals were gradually increased, and in recent years 
have advanced to a maximum several times as large 
as the corporation tax. 

In 1936, two fundamental changes were made in, 
the method of taxing corporations and their sharehold- 
ers: A graduated tax on undistributed corporate earn- 
ings was imposed,® and the prior exemption of cor- 
porate dividends from the normal tax to individual re- 
cipients”® was eliminated. There has been a great deal 
of discussion of the first change and very little discus- 
sion of the second. In the time available here tonight 
I shall not attempt to add much to the literature on 
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REFORM IN JUDICIAL PROCEDURE 





Ripe for New York to Make a Fresh Start in the Matter of Pleading, Practice and 
its Courts by Entrusting the Task of Making the Rules to the Courts—Question 


Methods of Getting the Necessary Spade Work 


Done and Need of a Standing Committee to Give Continuous Consideration to the Subject— 


Scope of Procedural Rules—No Reason in New York for Laying Rules before Legislature 
in Advance of Their Effective Date—Objections by the Bar—Uniformity* 


By Hon. 


WILLIAM D. 
the New York Bar; Chairman of Advisory Committee of the 


MITCHELL 


Supreme Court of the United States 


OW tl 


friends 


| am here, this opportunity to meet old 
widen my acquaintance among the 
the state which has recently adopted 
me is greatly appreciated, but may I compliment your 
chairman on the cunning he has exhibited in commit- 
ting me to this engagement? His invitation came 
nearly a year ago. With the evil day so long postponed, 
the difficulties did not seem formidable. The invitation 
was accepted and then forgotten. Recently came a 
gentle reminder from Judge Lewis, reaching me in the 
heat of professional engagements, and with the hour too 
late for me to withdraw. I commend his tactics to those 
having the duty to arrange speakers’ programs. 

This situation has compelled me to select a subject 
with which | familiar through two years of recent 
service on the Advisory Committee appointed by the 
Supreme Court of the United States to aid in drafting 
federal rules of civil procedure. 

My proposition is that the time is ripe for New 
York to make a fresh start in the matter‘of pleading, 
practice and procedure in its courts, by entrusting to 
the courts the task of making the rules. 

The experience of this state has been a sad one. Its 
practice code, originally adopted in 1848, was reenacted 
with changes in 1849. After further tinkering, a com- 
mission to revise it was appointed in 1870, which pro- 
duced the Throop Code in 1876. By inclusion of vari- 
ous substantive provisions, the code grew to 3400 sec- 
tions against 391 in the original Field Code. After two 
sporadic attempts in 1895 and 1900 to obtain revision, 
in 1904, a board, headed by Judge Rodenback, was cre- 
ated, and in 1912 was authorized to draft a revision of 
the code of procedure. Their report, an able one, 
published in 1915, contained a short practice act of 71 
sections and 401 rules of court. The joint committee 
of the legislature rejected this report and substituted 
the Civil Practice Act, which went into effect in 1921. 
The legislature also authorized a convention to supple- 
ment the code with rules binding on the courts. Now 
we have 1578 sections of the Civil Practice Act, supple- 
mented by 301 rules of practice. This code has many 
admirable features, but it is altogether too long, with 
too much detail, too many traps for the unwary, and 
with too much emphasis on forms and modes of pro- 
cedure, and is lacking in recognition of the fact that 
in the administration of justice enforcement of rules of 
the end in view, and substantive provi- 


judges 


practice is not 


*Address delivered before the New York State Bar Asso- 
ciation, January 22, 1938. 


sions are intermingled with those relating to procedure. 
Experience with codes of procedure in other states jus- 
tifies the statement that New York is the worst offender 
of them all in the particulars stated. 

Seyond all this, in common with all statutory 
codes, there is the fundamental error that the New 
York system continues the old policy of legislative con- 
trol of the details of practice. 

It is universally conceded by experts on the sub- 
ject that the first and fundamental step in procedural 
reform is to empower the courts to make and alter rules 
of practice. 

For twenty years the American Bar Association 
has fought for that principle in the field of federal prac- 
tice, and their efforts were recently crowned with suc- 
cess through the passage by Congress of an act giving 
to the Supreme Court of the United States power to 
regulate procedure in the district courts by rules which 
supersede existing statutes. 

England has used this system with notable success 
for over half a century. 

(1) POWER: 

First for consideration is the question of power of 
legislatures under our constitutions to entrust this au- 
thority to the courts. There are some who contend that 
the power to makes rules of pleading, practice and pro- 
cedure is part of the judicial power, inherent in the 
courts, which needs no confirmation from the legisla- 
tures, and which the latter have usurped. One hundred 
and fifty years of constitutional practice to the contrary 
makes it both futile and undesirable to raise such an 
issue. It is enough that the authority to make rules of 
practice is one which can be entrusted to the courts 
without infringement of the limitations on delegation 
of legislative power, provided the authority is limited to 
procedural matters, not affecting the substantive rights 
of litigants. 

(2) REASONS FOR COURT-MADE RULES: 

The reasons for entrusting this matter to the 
courts are numerous. 

First, with the courts administering justice on the 
one hand and the legislature prescribing procedure on 
the other hand, there is a divided responsibility for 
defects in accomplishment. Legislatures and others 
blame the courts for delays and technicalities, and the 
courts in defense point to the restrictions placed upon 
them by the legislatures. There is an obvious advan- 
tage in placing with the courts, which administer jus- 
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tice, full responsibility for the methods by which justice 
is obtained. 

Second, statutory codes of procedure lack flexibil- 
ity and simplicity. They are rigid and highly formalis- 
tic. In Tyler’s prize essay on the rule-making power, 
he said: 

“Why has legislative regulation proved such a dis- 
appointment? The reasons are several, but it is principally 
because no system of procedure can be created a priori. 
It must be adapted to the realities of practice, it must be 
flexible and adaptable, capable of easy and speedy amend 
ment, and replete with opportunities for the exercise of 
sound discretion.” 

Third, legislatures are not so constituted as to deal 
effectively with the problem 

The average legislature, faced with many other 
problems, has neither the time nor the interest to give 
the subject the requisite care and attention. Amend 
ments by legislatures are both difficult and capricious. 
Rule makers should be in constant daily contact with 
the problem to keep them alive to changing needs. 
Judge Cardozo once said: 

“The legislature, informed only casually and intermit- 
tently of the needs and problems of the courts, without 
expert or responsible or disinterested or systematic advice 
as to the workings of one rule or another, patches the fabric 
here and there, and mars often when it would mend.” 

Rules of procedure are merely the tools with which 
judges work, and why should expert workmen not 
fashion their tools to meet their needs? 


(3) METHODS. 

If courts are entrusted with this power, some body 
of men must be entrusted with the spade work. The 
final authority to make or alter rules should be en 
trusted to the highest court in the jurisdiction, and in 
New York should be the Court of Appeals. This is 
necessary to bring uniformity and it is advisable since 
the judges of the highest court have the longest judicial 
experience and the broad vision demanded. Though 
vested with the final authority, the courts need assis- 
tance. Whether in this State the initial task of drafting 
proposed rules should be vested in the judicial council 
or in some committee especially chosen to work under 
its supervision, is a point of detail to be settled by those 
having long experience with local conditions. 

My impression is that the judicial council has 
many other problems of substantive law to consider, 
and although procedural matters are within its field, 
it would do well to entrust the preliminary draftsman- 
ship to a specially constituted committee. However 
such committee is constituted, it must be remembered 
that the average lawyer has a limited experience with 
systems of procedure. His judgments are influenced 
by those limitations. He pulls back in the traces against 
proposals outside the limits of his experience. That 
was impressed on us who served on the Advisory Com- 
mittee appointed by the Supreme Court of the United 
States, with a membership of fifteen drawn from differ- 
ent sections of the country, most of us with very lim- 
ited knowledge of procedural systems. We labored un- 
der those limitations for a time, but gradually were 
able to rise above them. Let me give one illustration. 
During the course of our proceedings, someone asked 
what we were to do with the writ of scire facias. Now, 
I had seen those words in some law book, but had 
never seen a writ of scire facias and was ignorant of 
its uses, and suggested that it be relegated to the scrap 
heap. Members from other states were aghast and pro- 
tested that it was a useful weapon and, like the Union, 
must be preserved. 





The subject was passed over for the time, and 
meanwhile I crept into a library to learn what scire 
facias meant, and found that it was used sometimes to 
revive judgments about to expire under statutes of 
limitations, or to enforce liability on bonds and recog- 
nizances, and in Pennsylvania, even as an independent 


action to foreclose mortgages. Later, when the pro- 
testing members of the committee seemed to be in a 
comfortable mood, I asked if there was any relief ob- 
tained by scire facias that could not as well be obtained 
on motion or by independent suit, and the answer was 
in the negative. Now, we had adopted a rule that writs 
of mandamus are abolished, and that the relief here- 
tofore available by mandamus may be obtained by ap- 
propriate action or appropriate motion, so the sugges- 
tion was made that we include scire facias in the rule, 
and it now reads that writs of scire facias and manda- 
mus are abolished, and that the relief heretofore avail- 
able by either be obtained by appropriate action or mo- 
tion under the practice prescribed in the rules. Thus, 
we buried scire facias along with petitions for writs of 
mandamus, returns to alternative writs and peremptory 
writs of mandamus. 

In constituting its advisory committee, the Su- 
preme Court of the United States wisely selected five 
law school professors who had specialized in procedural 
matters and possessed broad knowledge of procedural 
systems in all English speaking countries. They sup- 
plied the proposals to which the active practitioners on 
the committee applied the test of practical experience. 

If New York should undertake this reform, it 
would be fortunate if it could command the services 
of law school men of this wide vision and expert 
knowledge. 

To insure the success of court-made rules, it is 
desirable to have a standing committee of this type 
continuously to give consideration to the subject and 
act as a buffer to the court, by receiving and analyzing 
suggestions for change. Quoting again from Judge 
Cardozo: 

“The duty must be cast on some man or group of men 
to watch the law in action, observe the manner of its func- 
tioning, and report the changes needed when function is 
deranged.” 

With law school men on such a committee, there 
is no danger that needed reforms will be delayed. My 
experience is that most professors of law are quite 
generally dissatisfied with all our institutions, and quick 
to suggest change. 

In the formulation of practice rules, stress should 
be laid on the need for general consultation with the 
bench and bar. Preliminary drafts should be made and 
generally distributed to the profession to invite sugges- 
tions and criticisms. In the performance of its task, the 
Supreme Court of the United States caused two such 
drafts to be printed and distributed to the bar of the 
country. Hundreds of valuable suggestions were re- 
ceived and carefully considered by the Advisory Com 
mittee. The final report of the Advisory Committee was 
the result of this composite effort of the bench and bar 
This method of consultation with the profession also 
forestalls opposition and softens criticism. 

(4) SCOPE OF PROCEDURAL RULES 

Rules adopted by the courts must be limited to 
matters procedural in their nature and not deal with 
questions of substantive right. The two subjects are 
separate and distinct and should not be confused, al- 
though the line of demarcation is not always clear. The 
Act of Congress under which the federal rules have 
been drawn properly prescribes that “said rules shall 
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nor modify the substantive 
Aside from other considera- 


neither abridge, enlarge, 
rights of any litigant.” 
tions, the elimination of substantive matter leads to 


brevity and simplicity. The present New York Civil 
Practice Act contains some chapters, such as the stat- 
ute of limitations, which obviously do not belong in 
rules of procedure, but in addition to that, many of the 
procedural sections are interspersed with provisions 
affecting substantive rights. One of the tasks in New 
York would be to lift out of the Civil Practice Act all 
the procedural provisions and embody the practice sys- 
tem in the court-made rules. It would then be neces- 
sary to draft a statute preserving the substantive pro- 
visions of the Civil Practice Act as a separate enact- 
ment, and recommend that for passage by the legisla- 
ture as a simple codification of the present provisions 
of the Civil Practice Act having to do with matters of 
substantive rigl 


(5) SUBMISSION OF PROPOSED RULES TO 
THE LEGISLATURE: 
The Act of Congress to which I have referred 


authorized the Supreme Court, without any submission 
of its proposals to Congress, to adopt rules of practice 
for the district courts in actions at law, and the Act 
provides that he promulgation of the rules “all laws 
in conflict therewith shall be of no further force or 
effect.” In another section the Congress authorized the 
Court to unify the practice for actions at law and suits 
in equity, but required that if that course were followed, 
the rules be laid before Congress at the opening of 
a session and not go into effect until after the close of 
thus giving the Congress the opportunity 
to enact legislation modifying the proposed rules. 
Doubtless the Congress believed that the unification of 
procedure for actions at law and suits in equity was a 
drastic reform in the federal courts, and thought it wise 
to take a look at the proposals before they became 
effective. In New York that union has long since taken 
place, and there seems no reason for any provision that 
rules of procedure promulgated by the courts should 
be laid befor e legislature in advance of their effec- 
tive date. Such a requirement is undesirable because it 
offers a temptation to some members of the legislature 
to bring about legislative changes in the proposals with- 
out knowledge of the reasons which influenced the 
drafting committee or the court in formulating the 
rules, and would thus destroy the fundamental pro- 
the courts the task of dealing with 


the sessit m, 








posal to entrust to 
procedure. 
(6) OBJECTIONS BY THE BAR: 

To any change in the practice with which they 
are accustomed, lawyers will object, on the ground that 
they are familiar with the present system and should 
not be required to learn a new one. Experience with 
the bar in the preparation of the federal rules has 
shown that the great majority of our profession are able 
to rise above this consideration in the interests of re- 
form. The present generation will not last forever, and 
those who follow us will be grateful for a simple and 
abbreviated procedural system to shorten their labors. 
Even the present generation will have no real difficulty 
in mastering a new system. With the great length and 
complications of such a system as New York now owns, 
1 comparison of the proposed federal rules of civil pro- 
cedure is pertinent. It is true the proposed federal 
rules have left some fields untouched. There is only 
a paragraph or two on the subject of evidence, and 
such matters as sales on execution, proceedings supple- 
mentary to judgments, attachments and such like, have 





been left to be governed by the existing practice in the 
states where the federal courts sit. With those omis- 
sions and with the elimination of matters of substantive 
right, the federal rules cover fairly well the whole field 
of practice, pleading and procedure in only 88 rules, 
which any practicing lawyer can master with little 
effort. The same field is covered by over 1100 of the 
1578 sections of the Civil Practice Act of this State. 
(7) UNIFORMITY: 

One of the great objectives of court-made rules, 
as distinguished from legislative codes, is uniformity 
in pleading and practice throughout the Union and be 
tween the state and federal courts. It is expected that 
if the principle is generally adopted of entrusting pro 
cedural matters to the courts, court-made rules 
throughout the nation will tend toward uniformity. A 
number of the states have already adopted the system 
of entrusting this subject to the courts, and their com 
missions have been awaiting the promulgation of the 
federal rules with a view to following them. Some 
differences between state rules and federal rules will 
always be found because of the limited jurisdiction of 
the federal courts and varying local conditions, but not 
withstanding this, the best chance for reasonable uni 
formity between state and federal courts rests on the 
adoption by the states of the policy of placing with the 
courts the responsibility for procedural matters. 

Some states are already on the way to this reform 
New York needs it. With the many undeserved as 
saults now being made on the courts, it behooves the 
profession to remove any real ground of complaint 
against our judicial system. The coming Constitutional 
Convention may touch upon the subject. 

In conclusion, let me repeat my opening statement 
The time is ripe for the lawyers of New York to attack 
this problem. 


Law Library Celebrates One Hundredth Birthday 

The St. Louis Law Library Association celebrates 
its one hundredth anniversary this year, according to 
an article in the Bench and Bar for February. From 
a modest beginning it has grown until today it has 
some 58,000 volumes and is one of the most up-to-date 
and best known law libraries in the country. It was 
in May, 1838, that twenty-two members of the Bat 
signed a proposal to establish the Law Library Asso 
ciation. Twenty of them contributed $20 apiece and 
with the books bought with this small sum the insti 
tution began its useful career. At first the books wer¢ 
kept in an upper room of the Court House at Broad 
way and Market Streets. In 1842 the Library boasted 
of 640 volumes, in 1851 it had 1,957, and in 1885 it had 
increased the total to 13,000. It was moved in 1909 
to the Pierce Building where it remained until com 
pletion of the Civil Courts Building. The present 
Librarian, Mr. Gamble Jordan, has been with the Li 
brary for more than half a century. 


Binder for Journal 

The JourNAL is prepared to furnish a neat and 
serviceable binder for current numbers to members for 
$1.50. The price is merely manufacturer’s cost plus 
expense of packing, mailing, insurance, etc. The binder 
has back of art buckram, with the name “American Bar 
Association Journal” stamped on it in gilt letters 
Please send check with order to JourNAL office, 1140 
N. Dearborn St., Chicago, Il. 
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New Legislation, Development of New Fields of Practice, and the Increasing Specialization of 


Practice Have Created a Need among Older Lawyers for Instruction in Particular Fields— 
Need for a Carefully Planned, Well Integrated Course of Practical Instruction for Recent 


Law School Graduates Has 


Seen Apparent for Some Years—Details of Successful Effort to 
Meet This Demand in New York City—Courses Conducted under 


Supervisic mn of an 


Advisory Committee—Courses in Philadelphia, San Francisco and Toledo—How They May 





Selection of Subject Matter for Lectures—Some 


Practical Suggestions 


3y Harotp P. SELIGSON* 
Member of New York Bar 


Be Organized in Other Cities—Proper 
AW SCHOOL graduates today are generally 


better trained in legal theory than were the young 

lawyers of an earlier generation, who as a rule 
had less formal education and acquired their profes- 
sional training by reading law in a lawyer’s office. The 
earlier method, however, afforded the student the 
opportunity to be present when the practitioner, who 
was his preceptor, interviewed witnesses, conferred 
with clients, prepared and tried cases and performed 
the daily work of a practicing attorney. Thus he 
acquired a working knowledge of how to practise his 
profession. Modern law customarily limit 
themselves, and perhaps wisely so, to teaching substan- 
tive and adjective law, methods of legal analysis and 
the interpretation of judicial decisions. Their gradu 
ates are left to acquire their training in practical 
technique after leaving law school. 

The increasing specialization of legal practice as 
well as the speed and pressure of modern life usually 
result in the young lawyer’s experience while a law 
clerk being limited to a few fields of practice; more 
over, such training is usually casual and haphazard. 
The young lawyer customarily obtains his practical 
knowledge in the school of hard knocks, frequently 
learning by sad experience and at the expense of his 
first clients. The need for a carefully planned, well 
integrated course of practical instruction for recent law 
school graduates has been apparent for some years. 

New legislation, the development of new fields of 
practice and the increasing specialization of practice 
have created a need among older lawyers for instruc- 
tion in particular fields. Law school courses intended 
for students are seldom suitable for practicing attorneys. 
The practitioner wants instruction along practical lines 

-instruction so organized that it can be readily assimi- 
lated and utilized in practice. 
The Courses in New York City 

To meet these needs, the Practising Law Courses 
were organized by the writer in New York City five 
years ago. We began with a class of fifteen recent law 
school graduates, to whom 16 lectures were given by 
four practicing attorneys. The lectures were designed 
to introduce the young lawyer to the work of the prac- 
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*The writer, a practising attorney of the firm of Mar- 
shall, Bratter & Seligson, is the founder and director of 


the Practising Law Courses in New York City, and a mem- 
ber of the Committee on 
tion of the Bar of the 


Legal Education of the Associa 
City of New York 





titioner in the more important phases of general prac- 
tice. The lectures were primarily practical. Substan- 
tive law was dealt with only where necessary for an un- 
derstanding of the methods of dealing with the practical 
problems discussed. 

The course was successful from the beginning. 
Twice each year the course has been repeated and grad- 
ually expanded. Today the course on general practice 
for young lawyers consists of thirty lectures of two 
hours each, given on Monday and Thursday evenings. 
Over one hundred attend each term. 

To meet the needs of more experienced attorneys 
and to afford additional and more intensive training for 
the young lawyers who have taken the introductory 
course, several years ago we began to offer specialized 
courses each of which dealt with a single field of prac- 
tice. At first each specialized course consisted of four 
lectures. Slowly we expanded each course and from 
time to time added courses in other subjects. We now 
have twelve different specialized courses varying in 
length from ten to sixteen sessions. These courses are 
of varying popularity. Their respective enrollments at 
the last session were: Real Estate, 57, Income Tax, 52, 
Trials, 50, Corporate Practice, 34, Wills & Estates, 31, 
Bankruptcy, 28, Negligence, 21, Accountancy for Gen- 
eral Practitioners, 18. The courses in, Labor Law, 
Corporate Accounting, Trials Clinic and Criminal Law, 
are given for the first time this term and enrollments 
have not yet been completed. The attendance of the first 
lectures of each of these new courses was respectively, 
59, 40, 52 and 22. 

A unique course is the Trials Clinic. It is designed 
to furnish actual experience and skill in the trial of 
typical cases. The method employed is similar to that 
which has proven successful in Chicago where for a 
number of years classes in Trial Technique have been 
given.’ No lectures are given in the Trials Clinic. (We 
have a separate course of 12 lectures on the preparation 
and trial of law suits). A typical session is that on 
Opening to the Jury. The members of the class are 
given mimeographed sheets containing summaries of the 
facts in typical law suits. One lawyer is called on to 
open for the plaintiff in the first case. Another opens 














1. This method was originated by Irving Goldstein, author 
of the hand book “Trial Technique.” Mr. Goldstein conducts 
a number of classes privately and also gives a similar course 
for third year students at Northwestern University Law School 
John Marshall Law School offers a similar course in its Post 


Graduate department. 
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for the defendant. All members of the class are free 
to interpose objections. The instructor, an experienced 
trial counsel, acts as Judge and makes brief criticisms, 
comments and corrections. During the term each law- 
yer goes through each steps of several trials. Other 
sessions are devoted to selecting a jury, direct examina- 
tion, introducing documentary evidence, proving dam- 
ages, cross examination, summation, etc. Members of 
the class act as jurors and witnesses. To assure fre- 
quent participation, each section of the Trials clinic is 
limited to 25 

To summarize, the courses in New York City con- 
sist of an introductory or general course of 60 hours and 
| courses varying in length from 20 to 32 
hours. About 50 lawyers deliver lectures each year. 
ittended one or more of the courses during 
the past year (two semesters ). 

With a view towards making these courses avail- 
able to lawyers in other parts of the country we are con- 
templating a summer session in which the courses will 
be given daily. Thus lawyers may attend the courses 
while spending a two weeks vacation in New York City. 
\ir-conditioned lecture rooms and special summer sea- 
son hotel would appear to make this feasible. 

In 1933, after the first session had been success- 
fully completed, we endeavored to persuade our local 
bar associations to take over and conduct this work. 
The matter was referred to their committees on legal 
education, which after investigation rendered various 
commendatory reports.2 For several years we have 
worked towards bringing about the organization of a 
post-graduate law school to be chartered by the State 
Board of Regents. Problems of finance, endowment, 
etc., are being considered. Pending the formal organi- 
zation of a chartered institution, the courses are con 
ducted under the supervision of an Advisory Council 
consisting Arthur A. Ballantine, Charles C. Burl 
ingham, Judge Robert P. Patterson, Lloyd N. Scott, 
Hon. Clarence J. Shearn, Judge Bernard L. Shientag, 
Dean Young B. Smith, George A. Spiegelberg, Sol M. 
Stroock, Hon. Thomas D. Thacher, Archibald R. Wat- 
son and Col. Cornelius W. Wickersham. The members 
of the Ad\ y Council were selected largely from the 
membership of the committees on legal education of the 
Association of the Bar of the City of New York and the 
New York County Lawyers’ Association, and include 
law school people, judges and leaders of the Bar. 

The courses, since their inception, have been self- 
sustaining. Tuition charges are somewhat less than the 
fees of law schools for comparable instruction. In the 
beginning the lecturers served without remuneration. 
Most of them now receive modest compensation. 
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12 specialize 


The Courses in Philadelphia, San Francisco and 
Toledo 


Following the publication of a prior article* by the 
writer requests for specimens of the materials used in 
our courses were received from lawyers in various parts 
of the country Practising Law Courses were there- 
after organized in San Francisco, Toledo and Philadel- 
phia. Bar ups in other cities are also contemplating 


organizing similar courses. 


The San Francisco course, established in the 


2. As tion of the Bar of the City of New York, Re- 

rts of Committee on Legal Education, “Year Book,” 1934, p. 

193; 1935, p. 226; 1936, p. 242: Report of Special Committee 
Post Admission Education, Nov. 16, 1936, p. 3. 


New York County Lawyers’ Association, Report of Com- 


nittec I Education and Admission to the Bar, “Year 
Rook.” 1936. 1 169 
I imissic Ed for Lawyers,” American 





Bar Association Journal, April, 1936, p. 231 


Spring of 1937 under the auspices of an alumni associa- 
tion of Stamford University Law School, consists of 15 
two hour lectures given one evening a week. A pamph- 
let describing the course was mailed to about 3,000 
members of the local bar. About 450 applications for 
enrollment were received. Due to limited physical facili- 
ties only 288 could be enrolled. Of this group, 155 were 
attorneys admitted to practice during the past six years, 
about 20 per cent of the total enrollment being lawyers 
in their first year of practice. A fee of $5 was charged 
for the course. Those desiring to attend only single 
lectures were charged $1 for each lecture. 

The Toledo course, conducted by the Law College 
of the University of Toledo, began in the Fall of 1937. 
It likewise consists of 15 lectures of two hours each, 
for which a charge of $12.50 is made. About 150 appli- 
cations for enrollment were received. Physical facili- 
ties caused the class to be limited to 75. 

The Philadelphia course, given under the auspices 
of the Law Alumni of Temple University, was first 
offered in January of 1937. It consisted of 15 lectures 
of 2% hours each with an average attendance of 150 
lawyers. Attendance at the first session was restricted 
to members of the Law Alumni of Temple University 
and students in the senior classes of the law school. No 
charge was made. The second series of the Philadel- 
phia course, which is now in progress, consists of 14 
lectures, and is open to all members of the Bar at a 
fee of $7.50. (Members of the Temple Law Alumni 
are charged only $5.) Over 100 lawyers attend. 

The subjects covered in the 15 lecture courses in- 
clude Trial of Negligence Cases (one lecture on the 
plaintiff's case and a second lecture on the defendant's ), 
Municipal Court Practice, Motions and Ex Parte Prac- 
tice, Preparation for Trial, Trial by Non-jury Cases, 
Drawing of Wills & Trusts, Administration of Deced- 
ents’ Estates, Preparation of Contracts, Real Estate 
Conveyancing (2 lectures), Workmen’s Compensation, 
Criminal Practice, Domestic Relations, Appeals. 

Although each of the courses include most of these 
subjects, lectures are also given in certain of these 
courses on Income Tax, Federal Procedure, Building 
Contracts and Mechanic’s Liens, Federal Trial Prac- 
tice, Federal Appellate Practice, Social Security Act, 
Securities Regulations, Mortgages and Deficiency Judg- 
ments, etc. 

The writer believes that the subjects first listed are 
of greater value to young lawyers and should constitute 
the major part of any course, at least the first time that 
it is offered. 

So much interest has been shown by the Bar in this 
work* that the meeting of the Section on Legal Educa- 
tion of the American Bar Association held in Kansas 
City was devoted to Post-Admission Education for 
Lawyers. The Convention adopted a resolution “that 
the American Bar Association sponsor and encourage 
a nation-wide program of post-admission legal educa 
tion for the benefit of the legal profession.” A sub 
committee of the Council on Legal Education has been 
organized for that purpose. 

The Illinois State Bar Association is endeavoring 
to stimulate such instruction by providing local groups 
with lecturers on practical topics. The California State 








4. Report and Proceedings of Section on Legal Education 
Admissions to the Bar of the American Bar Association, Sept 
29, 1937, printed in “American Law School Review,” Dec. 1937; 
“American Judicature Society Journal,” Oct. 1935, p. 90; Feb 
1936, p. 142; April 1936, p. 172; Feb. 1937, p. 215; “California 
State Bar Journal,” March 1937, p. 58; May 1937, p. 109; 
Dec. 1937; “Illinois Bar Journal,” Jan. 1938; “Tulane Law 
Review,” Dec. 1937, p. 108; “American Bar Association 
Journal,” Oct. 1937, p. 777; Jan. 1938, p. 11; Feb. 1938, p. 116 
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Bar Association 1s at id 
ganizing such courses for young lawyers 


How Courses May Be Organized in Other Cities 


It is believed that Practising Law Courses can 
readily be established in cities having a population of 
100,000 or mor The f wing suggestions art 
offered to that end 

To begin with, the course should consist of be 


tween 6 and 15 lectures of two hours each, given one 
evening a week. The number of lectures should depend 
somewhat on the size and interest of the local Bar 
The subjects first treated should be those of greatest 
interest to young lawy¢ he lecturers should con 


sist principally of lawyers of approximately ten years 
experience. Men should be elected for their ability to 
present their material clearly and vividly. No lecture 
should be accepted unless he i to spend at least 
ten hours in the preparation of A sprinkling 
of lectures by judges and eminent attorneys of 
wide reputation has its obvi Experi 
ence indicates, however, that the younger attorneys are 
closer to the problems which pr rple x the legal novitiate 
and will usually prepare more thoroughly and del 
more interesting lectures than 
The value of such cours« 
the proper selection of the subject 
in each lecturs The guid 
limit the discussion to those problems which arise most 
frequently not those problet f most 
expert. The lecture shou r 
run-of-the-mill cases, sucl young lawyer will be 


villing 

lecture. 
olde 
advantage S. 


1vel 

the bigwigs. 

lepends primarily upon 
1 included 


principle 


engaged upon in his first irs of 
lecture should include as many practica 
Illustrations from actual p1 
frequently employed but such examples 
with briefly. Care must be exercised that th 
talk about 


Suggestions as 
should be 


should he cle alt 


possible. ictice 
lecture 
does not degenerate into a mere after di 
the lecturer’s interesting experiences. |] 
ductions and humorous 
lectures. 

The lecture may well begin with a 
typical problem. ‘Thus, our lecture on O1 
Corporations begins 
‘I want you to organiz 
invest $10,000, M: 
$2,000 and Mr. 
$3,000. We 


laborate intr 


Statement Ol a 


iT 


izing 

ones and Sa\VSs 

a corporation for me. I wil 
, 

will invest 

ise man, will invest 

equally.’ 


, 
salesman, 
Jones, a merchand 
are to share the profits 


should the attorney set up the capital structure so as 
to accomplish the business man’s purpose and at the 
same time afford maximum protection to his client, the 


questions involves 


major investor?” At 


a discussion of the use of « ind preferred stock 
par and no par stock, cumulative voting and other d 

vices for the protection of mit ty stockholders, stock 
holders’ agreements restricting the transfer or pledge of 


stock, etc. 
The citation « 
graphed sheets containing 


decisions, reference t the statutes and rules of practice 


f 


and the appropriate 
tributed in advance of the lectur: 

Each lecture 
vance and the out! 
the course or the supervising committee tor ct 
and suggestions 
1 


ture. He should have his material so well in hand that 
there may be a minimum eference to his lectur 
notes. \ one page outline sting the topics in the 
order in which they are to be covered should be a suffi 
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1ent guide while lecturing. The lecturer should deter 
mine in advance not only the points he expects to make 
but also the illustrative cases he plans to use. As little 


a possible should be left to the spur of the moment. 





I 
An informal style of delivery should be encouraged, 
a classroom atmosphere avoided. The lawyers attend- 
ing may be permitted to smok« Colloquialisms of 
1 7 1 LL 4 1 
speech and colortul language are valuable hey pre 
clude a “stuffed shirt’ atmosphers 


Lecturers who speak with undue slowness and in 


1 monotonous tone are deadly N atter how great 


an expert in his particular field a | er may be, his 
1udience will benefit little if he cat ld their inter 
est and stimulate them 


ast fifteen 
has been 
recess should 


\ two hour lecture period, of which the 


nutes 1s devoted to questions and answers, 
found most satisfactory. A five 
be taken at the end of the first hour Since the lec- 
title or office has been an 
nounced in the leaflet mailed out before th 


gan, there is no need for an 


turer's name, 


course be 
introduction. Where the 
uction ad 
d be most brief. The audience is there 
to listen to the lecture, not to the introduction. At the 
conclusion of the | iss should, 


eminence of a speaker may make an int! 
1 ] 1 


| 
visavie, 1t SnNoul 


ecture members of the cl 


where possible, be encouraged t ther around the 
lecturer in an informal group for further discussion, 
particularly of practical problems in pending office mat 
ters, 11 the problems are such as can be briefly stated 
ind briefly answered. 

hose attending should be encouraged to take 


otes his aids in encouraging a serious attitude on 
he part or the class \ good lectur isually reflected 
lengthy notes 
[he course should not be given unless a class of at 
Cast Ys can be enrolled Larget enrt Iments ire, of 


Newspaper publicity, personal 





citation through committees, direct il solicitation in 
he form of a leaflet containing the dat f the lectures 
the names of the lecturers and a short lescription of the 
subject matter of each lecture should all be employed 
Che first lecture should be open t all members of the 
Bar without charge [he course may well be intro 
luced by a popular judge, whose talk should be short 
and limited to endorsing the program and stressing the 


derived by those who attend. This should 
lhe names 
and addresses of those attending the opening 
should be noted and provision made for taking enroll 


The importance of having the 


benefits to be 
be followed by the first lecture of the series. 


session 


ments during the recess. 


ig | 
first lecture valuable and interesting is obvious 
Work of this character may well serve to rejuven 
ate inactive bar associations Reduced tuition fees te 
members in good standing will stimulate membership 
he advantages to be derived by a local bar association 
or law schoo! alumni group throug on of 
such a program are many 
IK xperience has demonstrated that such courses 
can be ( lil set up rhe lec i be selected 
and all necessary arrangements made by a small com 
mittee consisting principally of older members of the 
local jun var with the assistance é vo youth 
ul el lers 
Those already engaged 11 ill be happy 
» supply samples of the materials used and to give 
newcomers in the field the benefit their experience 
It is submitted that such coursé ver a period of 





11 : — } mrote ' ] ‘ ity < 
ears will aid in increasing the professional capacity and 
skill of practicing attorneys and thereby aid in the 
provement of the administratior stice 

















THE HOUSE OF LAW IN A TIME OF CHANGE 


Curious Estate Which Professional Law Teachers Have Inherited and What Can Be Done 
to Develop It—The Student Body as the Most Important Part of It—Economic Problems of 


the Young Lawyer and Three Ways in Which Progress Might Be Made Toward Easing 


Them 
Surveyors” 
Pre-Law Courses—Plan for Closer 


Needed 


Question 


Opening up New Avenues for Employment—Intelligent Placement—Full-Time 
to Gather Facts as to Economic Condition of the 
with 
\ims and Ideals of the Last Two Generations of Lawyers, and the Fundamental 


Contact 


“Bar 
sar—Guidance of Students in 


Profession—More Coherent Curriculum 


of Their Enlargement to Meet Demands of Public Interest Today—Personal and 


Educational Problems Involved, etc.* 


By Lioyp K. GARRISON 
President Association of American Law Schools, 1937: 
Dean of Law School, University of Wisconsin 


E | teachers are like certain grandsons 
who inherited a family business. Their an- 
cestor came up from nowhere, perceived a 
+} 


public nee ought up a new way of meeting it, 
started the business, and kept it afloat despite the 
competitio1 the older houses and the skepticism 
and even ridicule which greeted his pioneering 
efforts. His many sons took over the venture and 
made a whopping success of it. They expanded it 
in every direction. They improved here and there 
on the old 1 ‘'s design, and with invincible energy 
and enthusiasm succeeded in capturing the lion’s 
share of the market. And what was equally im 
portant, they also succeeded in rearing a multitude 
of childre: ho looked very promising and who 


were give! fine education and an early training 
in the secrets of the trade 

By the time the second generation started dying 
off, the fan prestige was at its height; the busi- 
ness was spering beyond its founder’s dreams; 
and even the few remaining competitors acknowl- 


edged that the eccentric old chap had, after all, been 
a great man 

But all the while changes had been taking place 
in the business world which the founder could hard- 
und which his sons, in their eagerness to 
field, paid little heed to. When the 


ly foresee, 
dominate the 


erandsons took over, these changes had gone so 
far that the business clearly had to be restudied 
if it was keep from slipping. Many of its cus- 
tomers complaining that its products weren’t 
as good as they used to be; and competitors who 
had been copying its methods began suddenly to 
multiply » make noisy claims about their own 


products 
So the 

difficulty, 

polici 


set to work, but with much 
because they couldn’t agree altogether on 
to pursue. When they disagreed they 
vere very polite to one another, as brothers should 
s listened to each other’s counsel very 
great correspondence and 


erandsons 


tne 


be, and alwa 
patiently, and kept up a g 


*Presi tial address delivered at Annual Meeting of Asso 
ation of American Law Schools in Chicago, Dec. 29, 1937 
The concluding portion of the address, dealing with certai 
matters general interest to the profession, has been 
ymitted Mr. Garrison’s permission 


had an annual family get-together at which they 
all talked for three days without stopping. They 
visited each other quite a bit too, and this was help- 
ful because many of them tended to live on in the 
houses they were born in and to go to the same 
office and work in the same little department year 
after year, without ever stirring about and seeing 
what the others were doing. 

Sut still, with all this fine friendly interchange, 
they disagreed. Some didn’t think the things that 
had been happening in the outer world were very 
important. Others thought they were frightfully 
significant, and said so with such emphasis and so 
often that their brothers began to regard them as 
alarmists and simply brushed aside their proposals 
Still others, with tender ancestral feeling, insisted 
on invoking their grandfather’s memory at every 
occasion and resisted any plans which didn’t seem 
to jibe with the family tradition. 

There were a few who didn’t take much part in 
these conclaves, but just attended to business very 
quietly, worked like trojans, and ended up by mak- 
ing notable contributions to the success of the en- 
terprise. There were a few also who felt very 
keenly that the enterprise needed a general over- 
hauling, but they didn’t know what to do about it, 
and so they contented themselves with poking fun 
at the stodgier members of the family, and acting 
generally as gad-flies. Though they often said 
rather shocking things they were tolerated by the 
others, who regarded them good-naturedly and 
even joked about them in private. 

Finally there were a few who would leave the 
business for a while and then come back to it with 
novel ideas of how it looked from without and of 
what was going on in the world. Moreover the 
business was growing so fast that every now and 
then strangers had to be brought in at a mature 
age and given important work to do, and these 
strangers, while they quickly accommodated them 
selves to the family ceremonials and respected its 
traditions, also brought with them novel ideas 
which they never wholly lost. 

So it was difficult for this oddly assorted group 


to get together on policies. But very soon the out 
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side changes began to press so hard against the 
business that, without any common agreement from 
on top, various departments began to adjust them 
the new demands on them 
and there in another, here very 
with some bold 
hese adjustments 


selves piece-meal to 
here in one way 
slowly and cautiously 
ness and dash. And in the main 
worked out fairly well, and the business managed 
to hang together. The family as a whole looked on 
with some amazement and not without misgivings 
at what longed for someone 
to map out a clear and consistent plan. by which 
they all might be guided. But there was no one that 
could do this for them—at least no one who seemed 
sufficiently wise for them to follow. 

Well, that’s something like our family, isn’t it? 
Except that the estate we've inherited fortunately 


and there 


was taking place, and 


~ 
I 


isn’t a commercial one. We don’t have to try to 
make money out of it, which is lucky for us. But 
for that very reason we have to think about a lot of 
other things, which are even harder to figure out 


than business policies. 
Our estate is in 


It consists 
of nothing but buildings with books in them, and 
ourselves, and student \ few of the build 
ings are really elegant, some are good enough, and 
some (like the one my colleagues and I inhabit) 


leed a 10us 


one 


some 


are about ready to give up the ghost—or, mor 
likely, to acquire ghosts. But we don’t care much 


and can’t do much, about that 
] 


As for ourselves, we can’t do much about that 


either. Here we are, and here, with the grace of 
God and academic tenure, we shall remain. Some of 


us are underpaid, ht to be remedied ; 
but we are not grumblers, and rightly not. Some ot 
us are overworked, and that ought to be changed, 
not because we mind work but because heavy teach 
ing loads kill good teaching f | 


and that ous 


y 
~ 


Some of us are stale 
and in a rut, and that most certainly needs atten 
tion. The Committee on Faculty and Students, 
whose report is thinks we should en 
courage exchanges, which surely we should, for our 
mutual stimulation he Committee concludes 


before us, 


But the 
that as an Association we can be of very little help 
in that direction, which may be true. 

We might, however, as an Association do some- 
thing about promoting sabbatical leaves with pay, 
say every six or eight In many universities 
there is no such provision. It would be a fine thing 
if each of us could get a year off every so often and 
get away and study somewhere, or travel, or go into 
a law office or into some governmental department, 
state or federal. \ssociation appro 


years 


Might not our 
priately study this matter, find out what the differ 
ent universities are not doing and then 
recommend a standard policy? For obvious reasons 
any policy would have to apply, within a given uni 

hether law teachers or 


doing o! 


versity, to all professors, 
not; and for this reason we might well join with 
other organizations like the American Association 
of University Professors, if they were interested, in 
developing a common program and in urging it on 
the universities. If budgetary difficulties prove to 
be as formidable as I imagine they are, we might at 
least recommend that leaves be granted to teachers 
who can get jobs elsewhere with pay; that the pay 
be deducted the expenses 


their sal 
incident to moving; and that each teacher be pert 
odically encouraged and assi 


from léss 


aries 


sted by his university 
I don’t know 


irrangements 


to make the necessary 


whether this or any other plan would 
do think it is something we should | 
Association. 


Another stimulus for us, and a helpful service 
to boot, would be the institution of evening courses 
for lawyers, which the American Bar Association 


summer. A tew of us been 
h good results. Th 


advocated last 
pioneering in that work w 
demand is there, and we oug l t 

So much for ourselves. I could say more, 
we are modest, and don’t 
about ourselves. The third 
estate is the student-body, and it’s the most impor 
tant part because the estate exists for them and not 
for us. What are these students up against today! 
For one thing, great economic pressure. The report 
of the Committee on Faculty and Students shows 
that in the member of about 
10% of the students are wholly or partly self-sup 


1,1 + i . 
like to talk too much 


part of our inherited 


schools an average 





porting. In few if any of the schools are there ade 
quate scholarship and loan funds. Many of these 
working students devote as much as five or six 
hours a day to their jobs. Under these circum 
stances, they simply can't get the ill benefits of the 
law course. They haven’t enough time for study 
they are worried, fatigued and often run down 
physically 

The skimping of the law course by large num 
bers of needy, hard-pressed and mentally exhausted 


students leads only to the production of ac 
thinly equipped lawyers. Nothing would more 
quickly promote the standards of legal education 
than the establishment of adequate scholarships to 
be awarded to the most promising students, whose 
brains are worth backing in the interests of society 
With this conviction I approached the Hayden 
Foundation in New York last summer to ascertain 
whether the Foundation within 
its purposes an application from our Association fot 
an annual grant of funds to be distributed by us to 


would consider as 


the member schools in proportion to the number of 
their high-ranking students who were in real need 
I was told that such an application would be proper 
and would be given due consideration. If the report 
of the Committee on Faculty and Students is ap 


proved, an application will be made 
ll stron: 


and if it is made, I hope we will 
But we have to take account of 


accordingly, 
ly support it 


he economi 





pressure our students are up against not only in 
law schools but when they get out. We know that 
we are training some men who won't be able to get 


jobs as lawyers. We know that we are training 


some others who will be hanging on the fringes and 
would be better off if they’d never tackled law. All 
this is terribly disturbing to us. But we don't know 


from year to year how many of these unfortunates 
there are going to be. We are beginning to talk 


about quotas but I for one don’t think we are wise 
enough, or ever will be wise enough, to apply sucl 
drastic medicine. 

I do think, however, that there are at least 
three ways in which progress might be made to 
ward easing the economic problems of the young 
lawyer 

First, there is the possibility of opening up new 
avenues of employment. One such avenue might be 


afforded by low-cost legal service bureaus, managed 


under bar association or judicial control or both, and 
specializing in service for people of small incomes 
There is reason to suppose, as the ( ) ecticut sur 
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, that bureaus of this sort would 
and would, in addition, tap sources 

which nobody now handles and 
handled in the public interest. 
our Committee on Cooperation with 
Bar that this is a question we should 
profession in exploring, for while the 


I 


f 


Oo r€ 


and immediately concerned with it 
erned with anything that may affect 
ur students 

new avenue of employment, and one 


needed in the public interest, would 
e chief trial and appellate courts with 
rks who ct uld help in going over rec- 


citations in briefs, looking up law 
eral states, of which Massachusetts 
ave furnished their supreme courts 

d wherever this experiment has 


is resulted in enabling the courts to 
ily more expeditiously but 


] \ year ago I corresponded in 
e chief justices in these states about 
ind the value of their law clerks; and 
é gave me, and the enthusiasm of 


s, persuaded me that this whole mat 
studied and widely dis 
of at least one busy trial court, now 


r¢€ seriously 


behind on its calendar, whose judges 
. hea 
r the 


which law clerks 

d it seems to me there can be little 
the work of the trial courts, like that 
ould be expedited and im 
egislatures, of course, are 
been, to spend money 
we have done a poor job of demon 


assistance 


] 


always have 


public that in the administration of 
so many other matters, to be penny 
pound foolish. I suggest, therefore, 


iation might appropriately study the 
of better equipping the courts, not 


business, but for the sake of 


p should be to explore new 
for law yers that will benefit the pub 
and there are doubtless other 
our second step 


bureaus in each 


he bar 
ven't mentioned 
develop placement 


men away from the clearly over 
unities, and toward the less crowded, 
towns which could support a lawyer 
e none; to help firms who want a 
f man in getting that kind of man; 


renerally in opening up the new 


ployment we've, been talking about 
npt at this in Wisconsin indicates 
work is a full-time job which calls 


elling, for an intimate acquaintance 
and ll for continuous infor 
vhat is happening to the bar 


abov € a 


brings me to the third step we ought 


t at the facts about the eco- 
to keep getting at them, and 
them as widely as possible. Our bar 
hown that the facts can be had; that 
to at; and that because of the 


Oo 
> ¢ 


1S to 


cet 
Ct 


unt of work involved neither bar asso 


tees nor law teachers (I speak from 
counted on for more than 
there a survey, 


an be 
rts here a 


nce Cc 


survey, 





then a pause. And but partial surveys at best. 

It seems to me that what is really needed is, in 
each state, to engage at least one man who will 
devote substantially full time, year in and year out, 
to assembling and keeping currently up to date, all 
available data about the economic life of the bar in 
that state. He should also take care of the place- 
ment work which I have spoken of, for the success 
of that work will depend upon having the fullest 
possible information about the bar. He ought to 
know at all times how many lawyers there are in 
active practice, what they are making, where they 
are located, their ages, types of practice, and so on. 
He ought to keep track of deaths, resignations, en- 
tries of non-residents, suspensions and disbarments. 
He should chart the failures as well the suc- 
cesses of lawyers, and find out what background, 
training and equipment contributed to both results. 
He ought to know quantitatively and qualitatively 
the volume of litigation in the different courts and 
all the other possible sources of measuring legal 
business. He ought to follow every man admitted to 
practice, whether he has assisted in placing him or 
not, and find out what becomes of him. He ought 
to watch with an eagle eye the shifts in the nature 
of legal work, and be able to tell at any given time 
whether the bar is short or long on patent lawyers, 
admiralty lawyers, labor lawyers, tax lawyers, com- 
mission experts, and so on. He ought to keep track 
of all transfers from law into business or from law 
into government, and to know whether these trans 
fers were for economic or for other reasons. And 
all of this information and much else that might be 
helpful should be charted and correlated, with an 
eye, above everything, to trends and curves. 
lated surveys, though abundantly worth making for 
other reasons, cannot show trends or predict the 
future from the past, or tell us what is truly impor 
tant in our findings. What we need are continuous 
surveys by full-time experts. To make their find 
ings more significant, and to avoid any misleading 
implications, these experts should gather as much 
comparable information as possible about the med 
ical and other professions; in itself a huge task, but 
one which ought to be performed if the legal pro 
fession is to be viewed in just perspective. 

Let us call these experts, for want of a better 
phrase, bar surveyors. What would we do with all 
the facts they gathered for us? Why, distribute 
them, and keep distributing them, to the bench, the 
bar, the law And in the law we 
would relay them to our students and, most im 
portant, to pre-law students and to all applicants 
for admission. All of us know from experience, and 
the recent California survey of the lawyers in prac 
tice for five years has statistically shown, how many 
young men enter law study without the remotest 
notion of what they will be up against when they 
get out or with exaggerated conceptions of the suc- 
cess awaiting them. Surely if we could give these 
men the straight dope before they cast the die we 
would save many from entering the profession only 
to find in it heart-breaks, bitterness and failure. 

Step one, new avenues of employment; step 
two, intelligent placement; step three, the straight 
dope, continuously gathered and disseminated ; and 
all of this work assigned to full-time surveyors in 
the different states. Doesn’t that make sense? But 
who would pay the surveyors? Well, why not the 
state? Why does a state provide for bar examiners? 


as 


Iso 


schools. schools 
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To get a profession which is fitted for its public 
tasks. Then why not provide for full-time experts 
who could do more than has ever yet been done to 
help achieve that object? But if the state wouldn't 
do this, why shouldn’t the bar itself? And why 
shouldn’t the law schools team together with the 
bar and both contribute to the expense of an under 
taking which is equally important to both? 

Here again let us not be penny wise and pound 
foolish, if by the expenditure of a few thousand 
dollars we can save many times that amount in 
terms of frustrated hopes, broken careers, disbar 
ments, and inferior service to the public. 

I have spoken thus far of the economic pres 
sure our students are up against both in school and 
when they get out, and I have suggested a few 
ways in which that pressure might be lessened 
What else are our students up against? What more 
could they expect from us than we are doing for 
them? Well, for one thing, they are more anxious 
for guidance during their pre-law course than any 
of us were in our time: perhaps because the world 
looks sterner to them and the future more strewn 
with difficulties. I think we should help them more 
than we do. One way would be to develop a course 
for them, describing not only the economic condi 
tions of the bar but the day-to-day life of the pro- 
fession—what lawyers do, what different kinds of 
practice there are, what sorts of men succeed, what 
inner solaces and trials the profession affords, and 
so on. And the course might include also some idea 
of what the law consists of: its origin and sources, 
for example, and the structure and function of the 
courts; some notion of procedure; a vocabulary; 
the needs of the administration of justice; and a 
description perhaps of the currents of reform which 
have been running pretty strongly now for a gener- 
ation, and of the deeper problems of adjusting the 
law to a new age. Such a course would not only 
help the students in their vocational choice, but if 
they elected to come to law school they’d be able 
to start in without the painful and time-wasting 
confusion which most of them go through in the 
first few months of school. 

Many of us are trying to do this sort of thing 
now in our Introduction to Law courses, but after 
several years of experimenting with such a course | 
have come to feel that it could more usefully be 
given before the students enter law school than 
afterwards. And I think it could be still more use- 
ful if it were given sufficiently early in the pre-law 
curriculum to enable us to indicate the bearing of 
the social sciences on the law and what the students 
should be particularly seeking for when they come 
to take their economics and sociology and psychol- 
ogy and history. Couldn’t we give them sufficient 
understanding of the legal order of things so that 
they might themselves, when they dug into their 
social sciences, correlate those sciences with the 
law, however imperfectly? I don’t suggest this as a 
substitute for our other efforts to make them see 
that correlation; I suggest it only as a preliminary 
step. 

I have heard the objection that in this country 
we're hipped with the idea that a person can’t learn 
anything without having had a course in it, and that 
we ought to stop multiplying new courses; but be- 
hind that answer lies what seems to me an un- 
conscious, though none the less regrettable, indiffer 
ence to the needs of students—the old sink-or-swim 


attitude which the seriousness of the problems con- 
fronting our youth bids us abandon. 

There may be additional ways in which we 
might usefully give attention to the pre-law men 
In some universities, for instance, courses in con- 
stitutional law are given by political scientists out 
of the case-books which we use in law school. These 
courses seem to work fairly well, despite the difh- 
culty of case-study. If such a course could be pre- 
ceded by an introductory one of the sort I’ve sug- 
gested, and both could be taught by law teachers, 
students who appeared to be particularly ill-fitted 
for law could be discouraged from going further and 
the qualifications of those who did exceptionally 
well could be brought home to them. Thus these 
twin courses, in addition to their other uses, would 
serve as a sort of trial-heat in which students could 
test their capabilities for law work 

What else, beside guidance in their pre-law 
years, are students anxious for which we might give 
them? Among other things, for a closer contact 
with practitioners. Since experience has shown that 
most lawyers—with some notable exceptions—are 
too busy to make good teachers under the exacting 
demands of the case system, we may have over- 
looked other ways in which they might contribute 
to the educational process. I don’t mean by acting 
as moot court judges, or even by talks or special 
lectyres, which are all right as far as they go but 
which rarely leave more with the students than the 
impression of a personality. There are other possi- 
bilities which might, I think, be considered 

Could we not, for example, build around a given 
school a group of interested lawyers whom we 
might call preceptors, and who would be asked to 
assist in some such ways as these: 

Suppose that in some, or perhaps all, of the 
courses after the first year, we were to give the 
students drafting exercises involving both points of 
law and practical problems, and then have the pre- 
ceptors correct at least a sampling of the papers 
and discuss in class the mistakes they had found 
and the way the problems ought to have been 
tackled. The knowledge that at least a portion of 
the papers would be scrutinized by a member of the 
bar should stimulate the students to efforts they 
might not make for us; and his comments in class 
would bite home as no ordinary lecture could ever 
do. This sort of device has already been success- 
fully utilized by certain schools in a few special 
courses; my only suggestion is that we try it out 
on a broader scale and as a regular feature of course 
instruction. 

Suppose further, if the preceptors were willing, 
that each were to take several students under his 
wing, meet with them once or twice a year and dis- 
cuss their problems with them, and then toward the 
end of their second year assign to each a choice of 
topics for a thesis in the final year. The faculty 
could help the students in making their selections ; 
work with the preceptors in getting up suitable 
topics ; look over the theses to make sure that they 
were in decent enough shape for submission to the 
preceptors; and require each student thereafter to 
submit the thesis and discuss it with his preceptor. 
Here again the students would be likely to put 
more thought into the work, and to regard it as less 
of a chore, than if it were to be done for us alone 

Suppose further—and this may be altogether 
fanciful, but the idea intrigues me and | must in 
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flict it on yor that each preceptor, and the little 
group assign to him, were to read, and discuss 
together oncs ear, a few books from a list worked 
up by the fa { nd the preceptors—not treatises, 
however ere t books about men and the law 
In actio1 uld crack open the imagination 
and illuminate the legal scene—some of the works 
or collected pers, for example, of men like 
Holmes, Maitland, Root, Brandeis, Pound, Cardozo, 
Serle binson. severidge, Salmond, 
\rnol JICey Radin the list is endless 
ind these a1 it samples picked off-hand. Stu- 
dents would preparation for an evening with 
a lawyer wl they would not read for a quiz by 
us; there be little if a bluffing or racing 
over some « lse’s abstracts; if the preceptor 
thought « the books to read them himself 
the students take them seriously. But would 
the preceptor this? There’s the rub. I don’t 
know ( n't tell till we tried; but I suspect 
we have o ited the absorption of lawyers in 
their dail rs and have underestimated their 
willingns ipacity to help in legal education; 
and I suspect that we have underestimated the 


latent hung r learning and discussion which lies 
adults, including law 
he proper spur to reveal 


buried vithit st educate 


vers and ] 11tSs on 


itself. We uld, of courss ive to make arrange- 
ments about ks; to build up circulating libraries 
for student | preceptors e might even give the 
preceptors t oks of their choice each year. This 
would cost I thing but mall library fee from 
the students ild cover 

There i erhaps, the danger that in loading 
students lrafting exercises, theses and extra- 
curricular re ng too much effort would be ab- 
stracted from their regular work: but isn’t it true 
that most students, after they have mastered the 
technique of study in their first year, have suf- 
ficient time available for other things; that many of 
them, in fact st through the second and third 
years without appreciable injury to their grades; 
and that this let-down ought to be checked by doses 
of fresh stimuli, particularly stimuli related closely 


to the life of the bar? 
So mucl possible ways of getting the stu- 


s 


dents into er contact with the profession. I 
shall mentio nly one other need which I think 
they all feel. That is for a more coherent curric- 
ulum—a curriculum which won’t make them quite 
so. bewildet about what to elect, which won’t 
vive then te so completely the desperate feeling 
that there hole hunks of important courses 

cl permit them, during their three 
packed yeat to get within even smelling dis- 
tance O 

Most ls now offer courses totalling some 
our and a half years of credit-time. They are usu 
ally, thoug! no means completely in all schools, 
elective after the first year This relatively free 


permits a student, for example, to 
ut taking any property courses, or 
any public | courses, after the first year. These 
distorted programs are probably not frequent, but 
I rather think some distribution among the differ 


elective 
graduate 


ent fields should be more generally required. 

Unde existing curriculum, however, no 
chem ution will enable a student to sub- 
ect himself ll or even most of the chief con 
epts et tl liffe t courses. There are 





too many courses to be covered. The recent rear- 
rangement of various course materials, and the 
grouping of them in fewer units, is good for other 
reasons, particularly in promoting a clearer view of 
the forest by reducing the number of trees; but the 
area of the forest remains the same, or if anything 
larger. A straight four-year law course would come 
close to embracing the whole forest, but unless we 
cut down the quantity of non-legal education which 
our students are getting, and which now seems to 
me if anything too little, we would add to their 
already serious economic burdens; and furthermore 
I fear that all too many of them would find four 
years’ worth of law study a wearisome and pro- 
tasteless undertaking. I’m afraid, in 
short, that they’d get bored with us and our cases 
before their time was up, and this I say with due 
apologies to those of you whose gifts are such that 
you could fire your auditors all the days of their 
lives. I think there is some danger of the creeping 
in of boredom even in a three-year law course; and 
that is another reason why, again with apologies to 
masters of teaching, I have suggested that more 
pedagogical use be made of qualified practitioners 

What, then, to do? I begin by assuming that 
in every course, or in nearly every course, there are 
certain concepts or knots of principles or methods 
of approach that a student ought to be exposed to 
if he is to have a rounded legal education. It will 
be said again that to know a subject it isn’t neces 
sary to take a course in it. Agreed, if one has time 
to study it independently. But if one hasn’t? A 
man may recall very little, consciously, of the sub 
jects he took in law school, but, compared with the 
subjects he didn’t take, he will have a feel for them, 
an instinct for the ground, a hunch of what’s there, 
a sense of the pit-falls and complications, and buried 
deep in his subconscious but popping forth when 
most needed and least expected, a net-work of de 
tails—all of which will make it possible for him to 
approach those fields again with some confidence 
and, what is perhaps more important, to know, 
however imperfectly, when and where they impinge 
on problems which come to him all bereft of sign 
posts. For these reasons, I say it is important to 
expose students to those portions of all the fields 
which are best calculated to give them the sort of 
sixth sense that constitutes the essential equipment 
of an educated lawyer. 

Therefore, I recur to the question of whether it 
is possible at all to attain this objective in the tradi 
tional length of time available. The suggestion has 
occurred to me—and in part it’s by no means orig 
inal—that the central concepts of many, if not most, 
of the subjects in the curriculum might be embodied 
in a series of short-form courses running along 
parallel with the longer parent courses, which would 
still be retained in their present form. Each student 
could be required after his first year to elect, say, 
two-thirds of his work in the traditional full length 
form and the remainder in the short form. Under 
such a plan a student in his three years could be 
exposed to nearly all of the subjects in the curric 
ulum except a few specialties like patent law and 
admiralty law. He would take in the long form the 
courses which most interested him, or which could 
only feasibly be given in that form, and the balance 
in the short form. In each short course we would 
stick simply to some of the basic concepts, treat 
them in all respects as thoroughly as in the corre 


gressively 











208 AMERICAN BAR ASSOCIATION JOURNAL 





sponding long course, and let the rest go, giving 
the students perhaps a memorandum describing 
briefly the principal topics of that particular branch 
of law—a sort of enlarged table of contents—so 
that they could see where the materials discussed 
in class fitted into the scheme of things and know 
what they were not getting 

We shall soon know more about the possibili- 
ties of such an experiment, for next semester some 
of my patient and generous colleagues and I will 
be trying it out in a dozen different courses. My 
only excuse for this premature discussion, and for 
the reference to my own school, is that I’d like to 
get reactions, and to provoke, if possible, some 
experimentation elsewhere against which to check 
results. 

If courses of this sort can successfully ‘be 
worked out they might yield some helpful by- 
products. For one thing, if a student took, say, 
three of these courses in a semester along with the 
longer courses and they were given, let us say, in 
five-week periods of three hours a week, the pace of 
the student’s work would be somewhat speeded up; 
he would have to pay the closest attention to his 
class room work and to keep currently abreast of 
the course; he simply couldn't afford to put every 
thing off to the end as I fear he too often does now 
in the handsome time we allow between examina- 
tions. For another thing, the setting up of such 
courses would force us to experiment, even more 
than we are now doing, with new teaching mate- 
rials and methods; we might well find, for instance, 
that after the first year of law we could in some 
courses cover more ground with equal thorough- 
ness and efficiency, and give a more rounded pic- 
ture of a particular subject, by the use of a suitable 
text with mimeographed problems and cases for 
study and class discussion. Finally the creation of 
a short course out of a long course would force us 
to re-think the long course, to decide what parts of 
it were really most fundamental; and this in turn 
would stimulate curriculum revisions, and might 
lead to the grouping together of some of the short 
courses into new units, as has already been done 
with some of the traditional long courses. 

So far I have been discussing some of our needs 
as teachers and some of the needs of our students. 
I have done no more than string a few beads of sug- 
gestions on a tenuous thread of thought. But now I 
come to a more fundamental question upon whose 
answer, if any can be given, will depend the whole 
color and shape and direction of this enterprise 
we've inherited. That question is, what kind of 
lawyers do we want our students to be? And the 
answer to that hinges on the answer to a second 


? 


question: what are our own ideals as men of law: 
For there never lived a teacher who did not wish, 
however unconsciously, that those who studied un- 
der him should share his own deepest aims. And 
there never lived a student with his wits about him 
who could not perceive the nature of those aims, 
however careful his teacher might be to conceal 
them. The very nature of education is, and always 
has been, that it communicates ideals, whether 
spoken or not. They are communicated by the look 
of an eye, by the gesture of a hand, by what is not 
said as much as by what is said. And when they are 
communicated they exert upon him who receives 
them whatever final influence his education will 
have in shaping his own future 


Two generations ago, when our common an- 
cestor and his brethren and early sons were en- 
gaged in getting our enterprise on its feet, their 
aim was to master legal principles through the 
study of cases, to acquire a fresh and profounder 
view of the sweep and tendency of the common law. 
They had no time for any broader aim. Their ideal 
was that of the scholar burning to master a sud- 
denly glimpsed and unexplored continent. And 
many a student caught the contagion of that ideal 
and took it with him into practice. 

In the second generation, beginning as far back 
as 1906 with Dean Pound’s famous address on law 
reform, the aim of the founders had been so far 
accomplished that our teaching fathers had time to 
survey the law in action as well as its substance. 
And they enlarged the ideal which had been handed 
down to them by including in it a determination to 
do what could be done to better the administration 
of justice. Accordingly, in a multitude of ways, 
and without losing sight of the original ideal, they 
joined with the bar in the great task of expediting 
and simplifying litigation, improving court organi- 
zation and criminal procedure, and modernizing the 
laws generally. And this attitude of theirs pervaded 
the schools and played its part in moulding the aims 
of lawyers. 

Their task remains unfinished, and doubtless 
always will. The enlarged ideal they have handed 
down to us therefore retains its validity and driv- 
ing force, as our present-day activities testify. But 

(Continued on page 246) 
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THE BENCH AND BAR OF AMERICA HAVE KEPT 
THE FAITH 


Justice in America Is not Absolute but It Is Still Obtainable Here More Readily and in 


Greater Measure Than Anywhere Else in the World—Instead of Cringing before Its Critics 


the Profession Should Point out What It Has Done to Defend and Courageously Preserve the 


Structure That Typifies America—The Forthcoming Constitutional Convention in New York 


and the Problems Lawyers Must Help to Solve 





Responsibility of Capital and Labor, etc.* 


By Hon. Joun C. KNox 


Senior Judge 


HEN last we gathered here to commune with 
the spirit of the law, and dally a bit with that 
| Bacchus, our minds were at peace, and our 


\ political campaign was over and done, 
n at Washington, more popular than 


hearts serene 
the administrati 


before, continued to occupy the seats of the mighty; 
the tides of prosperity, though running strongly, ap- 
peared far from flood; governmental institutions 


seemed firm 


and deeply rooted in records of splendid 
performance co 


ttle concern was being given to prob- 


lems abroad, and we felt the delightful glow of an 
era of good feeling. 

With enthusiasm and gusto, therefore, we ate, 
drank, talked i were merry, being certain that God 
was in heaven, and that all was right—at least with 
ourselves, 

Upon the face of the record as it then read, ample 


these conclusions might easily be found. 
circumstances which, with the rapid- 
followed our dispersal to our homes, 
and somehow, 
a lot of relevant evi- 
uncovered, inferences altogether 
that were drawn would have been 
indicated. Many other persons, I imagine, particularly 
those connected with financial institutions and indus- 
trial enterprises, are quite likely to indulge thoughts 
that they, too, were mistaken in their reading of the 
portents in the sky. Bankers, for instance, many of 
whom are now wearing gas masks and living in bomb- 
proof cellars, are fully aware that they can no longer 
be upon the Men of Big Business, also, have 
reason to be forming judgments that they are shortly 
to be dethroned, and their edifices demolished, speedily 
and completel These however, may com- 
fort themselves with the knowledge that, in budgets 
built upon huge deficits, and which bankers are forced 
to finance, there are provisions which will enable both 
business men and bankers, when the time of necessity 
home relief. In this country, we 
have established the principle that no one, even though 
he be a business man or a banker, shall starve. This 
is in pursuance of a policy of preparedness. Some day, 
it may be—but in the remote and distant future—we 
will have need of the services of persons who presently 

are spurned. 
As for the judiciary, I may say that its immediate 


support tor 
From events a1 
ity of lightnit 
I am now ci 
someone overlooked a whale of 
dence. Had it been 
different from those 


nvinced that somewhere 
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OOSE 


persons, 


arises, to go upon 


*Address at the Banquet of the Sixty-First Annual Meeting 
of the New York State Bar Association, New York City. 





of the Federal District Court, Southern District, New York 


lot is somewhat better than that of either bankers or 
business men. It must be added, nevertheless, that 
only recently there was considerable reason to believe 
that the black robes of judges—symbolic of the dark- 
ness in which they grope their ways—would be stripped 
from their shoulders, and that the men who once wore 
them would be driven to the shadows of the night, 
wherein they were conceived and born. 

For the moment, at least, this fate will not be in- 
flicted upon us. The compassion and grace of hu 
manitarianism, accompanied by a generosity of spirit 
and leniency in judgment, engendered, possibly, by cet 
tain action upon the part of Senator Burke and his 
adherents, have been bestowed upon the judges. In 
stead of being wholly deprived of authority, those of 
us who compose the federal judiciary have been 
granted opportunity to reform our ways and, mayhap, 
rehabilitate ourselves in public affection and esteem. In 
other words, we are on probation. Its terms are these: 
We must ever be youthful, as well as alert and alive 
to the needs, wishes, desires, and even the whims, of 
those who live life in the more abundant fashion. In 
order to avert the ravages of time and decay, and avoid 
senility, we must exercise regularly, diet carefully, re 
membering always that spinach and buttermilk are 
possessed of great nutritive values and have a high 
content of vitamins. Furthermore, we have been en- 
joined to sleep at night instead of upon the bench. 
Should there be the slightest departure from any one 
of these conditions, we face the dire certainty that some 
fine morning—if it be that our astigmatic eyes can take 
note of the dawn of the new day—we shall awake and 
find ourselves functus officio. “Sic semper tyrannis” 
can then be said of us, and, more appropriately than 
ever before, “E pluribus unum” will be the motto of 
the United States. 

In my endeavor to reassemble some of the happen 
ings of the past year, I have a recollection to the effect 
that even lawyers can not be said to be complete models 
of professional propriety and righteousness. I seem 
to recall having read that many of the most gifted mem 
bers of the bar—and who among you is not gifted—are 
engaged in a conspiracy to take advantage of legal 
technicalities, in order that desirable social and eco 
nomic reforms may be rendered sterile and abortive 
Intimation also has been given that in effecting the 
object of your designs, you have been the recipients of 
aid and comfort on the part of federal judges. Thus 
it is that the chasm between the people on one side 
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and the courts on the other is being widened and deep- 
ened. Inasmuch as I am not presently sitting in the 
criminal term of my court, you are not now required to 
plead to the indictment filed against you. But, be 
assured, the hour of your arraignment is not far dis- 
tant, and none knows the day on which it will strike. 
Prepare ye then for the ordeal of fire and brimstone. 
Asbestos, it would seem, will soon be at a premium. 

Sut, speaking seriously now, and in all honesty, 
it is my belief that far too many of the charges of fault, 
more than enough of the allegations of wrongful con- 
duct, too large a quantity of the innuendos that have 
been directed against lawyers, judges, bankers and 
business men have some basis in fact. I am, however, 
possessed of a feeling that when generalizations are 
so broad and inclusive as to make it impossible for 
the public to differentiate between men who are patri- 
otic, and devotedly loyal to the public good, and those 
who are recreant to the trusts reposed in them, the 
ultimate result of broad and poorly considered gen- 
eralizations is likely to be more harmful than good. 
When hatred is aroused and hot passion invited, the 
persons animated by these emotions cannot be expected 
to discriminate between things that are good and those 
which, rightfully, should not be tolerated. Mass move- 
ments, once they get under way, may very well de- 
stroy objects that should be preserved quite as readily 
as they will wipe out those upon which vengeance 
should be wrought. 

In this connection, another observation is perti- 
nent. It is this: In beating the drums of war, a grave 
responsibility rests upon him who wields the sticks. 
If the drums sound too loudly, they may summon sav- 
age forces which, having been angered and being un- 
disciplined, will be so unruly as to advance far ahead 
of their lines of supplies, and be without proper suste- 
nance and support when these are needed most. Fail- 
ure of the movement—even disaster to a righteous 
cause—may conceivably be the consequence. In fight- 
ing battles caution and circumspection should be the 
orders of the day. Boldness and daring appeal to our 
imaginations and cause one’s blood to run more swiftly. 
But, if my memory serves, Pickett’s charge at Gettys- 
burg, glorious as it was, did not decide the issue of 
that engagement. It merely reduced the number of 
Lee’s effectives. And, it may be added, the dashing 
boldness of the Light Brigade failed to turn the tide 
of the fight at Balaklava. The classics of literature may 
also provide a lesson. Don Quixote, in the days of his 
knight-errantry, undertook to joust with a wind mill. 
As the legend recurs to me, the result of the encounter 
was more disastrous to the Don than were the injuries 
sustained by the structure against which he spent his 
fury. 

Speaking for myself, I care not with what vigor 
the lash of punishment be laid across the back of any 
man who falls short of the full performance of public 
or private duty. Let him and his kind be separated 
from the mass of persons who are engaged in honest 
and legitimate enterprise. When this has been done, 
let the offenders, according to the processes of law, 
make answer to the wrongs charged against them. If 
the charges be sustained, let the culprits pay the price 
which the law demands. Meanwhile, let honest busi- 
ness pursue the even tenor of its way, unmaligned, un- 
assaulted and unafraid. 

There is much evidence to the effect that, in the 
aggregate, the contributions which bankers, business 
men, lawyers and judges have made to the develop- 


ment, progress, happiness, welfare and security of 
America, are at least equal to, if they do not outbal- 
ance, the achievements of any like number of groups 
or classes than can be found in the whole of our pop- 
ulation. Holding no detailed brief for either bankers 
or business men, I should like to give passing notice 
to some accomplishments of the legal profession. 

Justice in America, unhappily, cannot be said to 
be an absolute. Even so, it is here obtainable more 
readily, and in greater measure, than anywhere else 
in all the world. It is to be had as respects encroach- 
ments by individuals upon the rights of their fellows, 
and—thanks be to God—it may likewise be had when 
the United States, forgetting the sanctity of privileges 
it has guaranteed as inviolate, encroaches upon pre- 
serves where trespass by the sovereign is forbidden. 
What is quite as important—yjustice is here available 
without purchase, from those who dispense it and 
without excessive procedural price to the litigants who 
seek it. 

Law, lawyers and judges have their faults—and 
they are legion, as each of us must admit. But, let 
our critics, if they will, search the ends of the earth 
for a land where right and justice prevail to a greater 
extent than here, where we, with all our frailties, give 
sponsorship to the rule of just law and decent living 
When empty handed our critics shall have returned, let 
them admit, as they should, that in America, lawyers 
and judges have protected and preserved liberty when 
elsewhere executives and legislators were trampling it 
beneath their feet. Let them concede also, that in the 
barrage lately laid down against us they employed some 
poison gas and a goodly number of dumdum bullets 
It is my hope that the supply is now exhausted. 

Instead of cringing before, and being humbled by 
the critics, who heap calumny upon us, let them be 
advised of this: 

Ever since the formation of this republic, our 
legislative halls and executive chambers have been oc- 
cupied most frequently by lawyers. In response to 
the legitimate demands of their constituencies, these 
men have enacted innumerable measures that have been 
of outstanding service to our people. Upon occasion, 
no doubt, these same men have listened too attentively 
to the supplications and importunities of organized 
minorities. Sometimes, also, they inclined their ears 
all too favorably to the demands of tyrannical majori- 
ties, and gave heed to the frenzied cries of timidity, 
cowardice and political expediency. From time to time, 
therefore, the country has been subjected to legislation 
that was subversive of liberty and constitutional right 
In practically every such instance, other lawyers, free 
and independent of compulsion and pressure—un- 
affected by political considerations—at periods, when 
elsewhere, governments were falling and crowns were 
rolling—have valiantly defended and courageously pre 
served the structure that typifies America. 

The judicial establishments of this land—both 
State and Federal—with fair consistency, strongly, and 
on the whole, ever readily have done their full duty in 
upholding free speech, in vindicating the rights of free 
assembly and in maintaining a free press. And, these 
things, I aver, constitute the fundamentals of free gov- 
ernment. It would thus appear that, as regards the 
more essential features of our concept of government, 
the legal profession has run the course of duty, and kept 
the faith of representative democracy. I sometimes 
doubt if, upon the scoreboard of public service, the 
politicians, office-seekers and hair-brained theorists whi 
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belittle our achievements and give us their sneers, will 
ever post a better record. 

If, as, and when they engage in efforts so to do, 
some of the lawyers and judges within this room, in 
the performance of their duties as delegates to the 
forthcoming constitutional convention, will have been 
giving their time, abilities, experience and other talents 
to the preservation of a form of government, which, so 
long as human nature undergoes no radical change, is 
about as good as anyone can reasonably expect or will 
supply. All about them, however, will be sappers and 
muckers who, meaning well, will be doing 
more than they realize to undermine the pillars of dem- 
ocracy. 

The convention will also be besieged by pressure 
groups. At the expense of the public purse, and at the 
cost of surrender of public and private right, these 
groups will be seeking special privileges for themselves. 
Delegates will likewise be solicited by civic minded per- 
sons, who, believing themselves to have discovered new 
mechanisms calculated to improve governmental ma- 
chinery, and make it rattleproof, will ask that these 
gadgets become integral parts of the engine of the 


perhaps, 


State. It may be that these contraptions, or some of 
them, are invested with the genius of pioneer inven- 
tions, and will perform better service than have the 


ces with which we are more familiar. 
It is my hope, nonetheless, that before the newly pat- 
ented articles are attached to the fly-wheels of gov- 
ernment, each of them will be subjected to the utmost 
scrutiny and the severest experimentation, to the end 
that their worth and capacity may thoroughly be tested. 
Before the older machinery is delegated to the junk- 
pile, I trust convention delegates will not forget 
their own experiences with it. They should remember, 
that in many instances, it has functioned supérbly, 
even if, times, through no innate fault of its 
own, the character of its work was not all that could 
be desired 


long used appl 


at other 


One of the really momentous issues upon which 
the convention, in some form or other, will have to 
make decisio1 be that which exists between capi- 
tal and labor. As most persons can testify, the attitude 


of capital toward labor is a considerable distance from 
perfection. In all too many cases, by actions that are 
highly discreditable—and which cannot long be toler 
ated—capital is resisting the development of a move- 
ment which, under existing industrial conditions, is as 
natural and desirable as were the steps which led to 
the organizations which enable capital to be of greater 


service to its owners, and of more advantage to the 
public, than would have been possible without those 


organizations. 

The wide unionization of labor is here, and it 1s 
here to stay. As the days go by, the power and in- 
fluence of the unionization of labor will increase and 
multiply. Whether or not capital relishes the fact, it 
is one that capital must accept. The sooner it is ac- 
cepted, and the more cheerful the spirit of acceptance, 
the easier will be the adjustments that necessarily must 
come about. 

But, if capital’s attitude towards labor is open to 
disapproval, the bearing of labor towards capital is not 
of superior standing, and is entitled to no paean of 
praise. On the contrary, some of the exhibitions at- 
tributable to labor are open to condemnation upon the 
part of every right thinking man. In every sense of 
the word, the lown strike is a vicious instrumental 


be condoned. It is the antithesis of 


ity, and must never be 





democratic right, and stabs at the hearts of private 
property. If the rights of property undergo destruc 
tion, those upon which individuals have been accus 
tomed to rely will quickly be upon the wing. As in 
dustry is now carried on, sit-down strikes subject the 
rights of a majority of workers to the complete domi 
nation of a small minority of their number. Not only 
this, but they constitute a constant threat to the publi 
at large, and are an open invitation to violence and 
bloodshed. As respects the public welfare, the inte: 
ests of both capital and labor are of subordinate im 
portance. The public must be alert to see that the 
respective rights of capital and labor, whatever they 
are, shall be recognized and vindicated. Meanwhile, 
however, arrangements must be devised whereby it will 
not readily be possible that disputes between capital and 
labor shall disrupt our commerce, breach the peace, 
inflict losses upon everyone, and, perhaps, deprive us 
of the necessaries of life. When all is said and done, 
both capital and labor are dependent upon the public, 
and public right must ever be paramount. 

In order that full justice may be accomplished, it 
will be necessary that labor unions, quite as much as 
aggregations of capital, be not only rendered capable of 
being reached by processes of the law, but each of 
them must be open to the imposition of full responsi 
bility for its activities. So long as some unions are 
the personal possessions of dictatorial, selfish and un 
social leaders; so long as union funds, totalling vast 
amounts, need not be the subject of an accounting, and 
are utilized for political purposes and-the ends of vio 
lence; so long as strikes and walk-outs, whatever the 
wishes of a majority of the workers, can be declared 
by the ipse dixit of irresponsible men, the interests of 
workers, as well as those of capital and the public, are 
seriously jeopardized. It were better that now, rather 
than in the future, the law should assume the task of 
seeing to it that peace and order, as well as security 
for both capital and labor, instead of strikes, turmoil, 
and internecine warfare, should at all times prevail 
Perhaps the Constitutional convention can devise the 
means whereby the law shall fully come to this strife 
torn land. If this be not possible, the day is not far 
distant when some other agency must perform the task 
I dare say that, when performance shall be a reality, 
lawyers and judges will be credited with having 
a substantial portion of the work. 


done 


Death of Mr. A. T. Stovall of Mississippi 


The recent death of Mr. A. T. Stovall, of Okolona, 
Mississippi, removes a distinguished member of the 
Association. He joined in 1908 and served in many 
important capacities, among them as member of the 
Executive Committee and member of the General 
Council. He was also for a long period a member of 
the National Conference of Commissioners on Uni 
form State Laws and took an important part in its 
activities. Mr. Stovall was one of the leading lawvers 
in his State and combined with his legal knowledge and 
experience a remarkable business ability which resulted 
in his selection many years ago as President of the 
Columbus and Greenville Railroad—an intrastate line 
in Mississippi. His energy and ability resulted in a 
remarkable improvement in service rendered by this 
corporation. A man of unusual personal charm, he 
will be sorely missed from the councils of the various 
organizations which were fortunate enough to attract 
his interest and secure his support 
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PRECEDENT 


Gives “Welcoming Banquet” to Newly Admitted 
Lawyers—Plan May Become Permanent 


HE Kansas Junior Bar, with the cooperation of 

the Kansas State Bar Association, has set a 

precedent which will no doubt receive the careful 
attention of Junior Bar Conferences in other States. 
It occurred to the active and enterprising young law- 
yers at the head of the Kansas Junior Bar that it 
would be an excellent idea to devise a plan to welcome 
the young lawyers who had just successfully passed 
their examination, and been sworn in by the Supreme 
Court of the State, into the general fellowship of the 
profession ; also to do something to make them “Asso- 
ciation-minded” at the very outset of their careers. 

These ideas took the concrete form of a ““welcom- 
ing dinner’ given in Topeka, Wednesday evening, 
February 9, immediately following the Kansas bar 
examinations and the admission of the successful appli- 
cants to the bar by the Supreme Court. All reports 
indicate that the affair was an entire success. The 
Chief Justice of the State Supreme Court was present 
and addressed the gathering, and Hon. W. F. Lilleston, 
of Wichita, prominent lawyer and Secretary of the 
State Board of Bar Examiners, also made an address. 
Both addresses were well received. These two speeches 
and the invitation extended to the guests to join the 
Kansas Bar Association and the American Bar Asso- 
ciation constituted the entire program. Mr. Philip H. 
Lewis, State Chairman of the Junior Bar Conference, 
presided. 

No attempt was made during the course of the 
dinner to solicit memberships, as it was the general 
opinion of those present, and especially the older law- 
yers, that the meeting would lose its effect if it were 
turned into a general membership campaign. How- 
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ever, an envelope containing applications for member- 
ship in the two Bar Associations and literature ex- 
plaining the benefits of membership was placed at the 
plate of each new lawyer. The name and address of 
each of them was then turned over to the State mem- 
bership chairman, who will do whatever follow-up 
work seems desirable. 

The significance of the occasion was indicated by 
the very satisfactory attendance. Seventy-one were 
present and this number included twerfty-three of the 
twenty-six who had successfully passed the bar exam- 
ination. Among the remaining persons present were 
four Supreme Court Justices, the United States Dis- 
trict Judge, two members of the State Board of Bar 
Examiners, Mr. Robert Stone, a member of the Board 
of Governors of the American Bar Association; the 
President of the Women Lawyers of Kansas, the Dean 
of the University of Kansas Law School, and many 
prominent members of the profession throughout the 
State. 

It was the consensus of opinion of those present 
that the plan for a “welcoming banquet” to newly 
admitted members was very worth-while and that a 
precedent had been established which should be fol- 
lowed in the future. Arrangements are already under 
way for an affair of this kind for the class taking the 
bar examinations in June and it is believed that each 
succeeding class of new lawyers will look forward to 
the meeting. 

Answers to a questionnaire recently sent out to 
each State chairman of the Junior Bar Conference 
indicate that such a plan is feasible in many of the 
other States, especially in those where each class of 
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new lawyers is inducted into the profession just after 
they have passed the bar examinations and while they 
still remain together in a group. While of course 
each State has a situation peculiar to itself, it is be- 
lieved the experience and information gained by the 
Kansas Junior Bar will be helpful to them. 

In this connection it may be mentioned that those 


who are largely responsible for the success of the 
Kansas “welcoming dinner’ believe that, where 
feasible, short talks to law school seniors should be 
given by Conference members, explaining the bar 


organizations and their purposes, prior to the bar 
examinations. This was done at Kansas University, 
where Mr. Frank Eckdall and Mr. John W. Breyfogle, 
Jr., presented the work of the American Bar Associa- 
tion to the law school seniors. Their talks were very 
well received and helped create atmosphere for the 
“welcoming banquet” which followed later. 

The dinner was put on by the state Junior Bar 
organization as a joint project of the Meetings and 
Arrangements Committee and the Membership Com- 
mittee, of which Erle W. Francis and George Stall- 
witz are the respective chairmen. From the personnel 
of these bodies a special joint committee was named 
to handle the specific task of promoting interest in bar 
association work among law school students and newly 


admitted members of the bar, and it was this joint 
committee, officially entitled the Committee on Pro- 
gram Extension among Law Schools and Law Exami- 
nation Classes, which arranged for the dinner. 

Mr. James W. Porter, of Topeka, as Chairman, 
had immediate charge of all the plans for the dinner 
and program, and discharged his task so effectively 
that he and his associates have been asked to make 
arrangements for the next meeting, to be held in June. 
The other members of the committee are: Conrad 
Miller, Kansas City; Richard Barber, Lawrence; and 
Mark Bennett and Walter L. Shaffer, Jr., of Topeka. 

Contributing powerfully to the success of the 
project were the aid and support given by the Kansas 
State Bar Association, through its Secretary, Hon. 
W. E. Stanley, of Wichita. It is understood that this 
support will be continued as long as both organizations 
feel that the undertaking is worth-while. Of the mem- 
bers of the Junior Bar of Topeka, whose efforts in 
making the occasion a success were particularly nota 
ble, special mention is made of Messrs. John H. Hunt, 
William Gray, Robert Clark and Marlin Casey. 

Mr. Philip H. Lewis, New England Building, 
Topeka, Kansas, is State Chairman of the Junior Bar 
Conference, and will no doubt be glad to give further 
information as to the project to those who may wish it. 
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Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 





HIEF J TICE WAITE, DEFENDER OF 
i PUBLI( VTEREST, by Bruce R. Trimble. 
1938. Princeton: Princeton University Press. 
Pp. 320. In these days when the public is so inter- 


ested in everything pertaining to the law, and especially 
the administrat f justice through the courts, Dr. 
Trimble’s ‘Life of Chief Justice Waite’ should find 


Fortunately it is not too long 
1 style which makes clear to the lay- 
which have marked, for the period, 
e Constitution in the interest of the 
finds a concise statement of 
the Chief Justice to many 


a wide circle of readers. 
and is written 
man the decisi 
the expansion 
public. The re ler here 
the moved 
of his conclusions 
Biography, 


ing, is apt to be 


reasons WI 


ch has become of late so fascinat- 
rely a story of the past; not so with 
a book like this, which must link the life story to the 
life of the Constitution. Waite has passed away; his 
work still lives; we can see it in operation every day. 
The large social program which has caused so much 
praise or critici in its attempt to meet the present 
financial and economic troubles, finds its limitations or 
its approval in the decisions of the court during the 
fourteen his service on the Supreme Court 
bench to find the truth and the light was 


years 


Tor 
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the same in his day as in ours and brought the same 
divergence in views. Very comforting is it to note the 
criticisms occasioned by the decision of Munn v, /Ili- 
nois, 94 U.S. 113, decided in 1876. From press and 
law review Dr. Trimble has been to some pains to col 
lect these, which have a very familiar tone. We hear 
it or read it now every time a court tries to bring the 
law into harmony with the times; that is, make it work 
“An advanced guard of a sort of enlightened social 
ism,” “It is relied upon to sustain yet more com 
munistic and destructive legislation” and the like com 
ments have saluted many later decisions of the courts. 

Sut the value of this book lies not so much in the 
analysis of cases and Waite’s connection with them, o1 
the development and growth of the nation, its enter 
prise and legislation, as in the revelation of the power 
which a strong, forceful man of good principles has 
over a nation and events. When we pause to think 
of it, how mysteriously, even miraculously, virtue has 
ruled the world—ultimately ruled! Out of all the evil 
and corruption of the ages we have left to us the best 
literature, the finest pictures, the greatest music, the 
inspiring speeches and orations lifting men to dreams 
of liberty and justice. No laws have given these to 
the world, just the innate goodness in man, who in 
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stinctively knows good from evil, reality from sham. We 
put down this Life of Chief Justice Waite feeling we 
have been in the presence of a man—strong to do his 
duty—seeking to lift the law to a higher plane of use- 
fulness, and justice for all people under changing con 
ditions, a simple man not swollen with pride or vanity, 
a good man loving truth and honor. How empty words 
are to convey an impression! Sincerity is felt when it 
cannot be described. May it not all be summed up in 
the sentence found in Prof. Abbott’s Conflicts with 
Oblivion: “He did his work before he went his way.” 
This nation has been peculiarly blessed in having had 
many such men in high office, and particularly on the 
Supreme Court. The author says: “History may not 
place him among the most illustrious Chief Justices of 
the United States. His was not attained be 
cause of any particular genius.’””’ That is why I am 
writing of this book and why you are reading it. We 
want no geniuses on the bench—they are out of place. 
No one can tell what day their genius will be work- 
ing. Given the patient, steady, hard-working judge, 
willing to listen and to learn, with a keen sense of jus 
tice, and courage to reach it, and we have about as 
good a man as we can get. He will not be classed 
either as a conservative or a liberal—whatever these 
terms may mean—but a “good judge.” 

The author has given us some sidelights on the 
work of the Supreme Court in Waite’s times, which 
are delightful, especially to the judiciary of this day; 
so much does human nature assert itself. Correspond 
ence shows that some of the justices were either dis 
satisfied with the opinions assigned to them to write, 
as not of sufficient importance, or else felt they had 
been overcrowded with work. The Chief called back 
some of these and wrote the opinions himself. Chance 
remarks misunderstood caused apologies to be ex- 
changed, the Chief Judge, as must any judge, realiz- 
ing that no good results ever came out of bad feeling, 
which creates a tainted and stifling atmosphere. Many 
a timorous suggestion, fearfully put forth, has started 
further thought and saved the day, while bluster and 
domineering have frequently caused havoc. One thou 
sand opinions in fourteen years—so the author says 
and it must be so. This seems an enormous output, 
especially when we are told that one opinion in the 
Telephone cases takes up a whole volume—156 U. S 
This represents an extraordinary amount of work, in 
dicating that the Chief Justice took more than his share 
of opinions to write. No doubt the sickness of Justice 
Hunt for years, and the absence of Field and Miller 
much of the time, made this necessary. The equal 
application of the laws did not apply to the Supreme 
Court. We get some idea of what this means in com 
parison with other courts, such as the Court of Ap 
peals of New York, where on the average each judge 
writes about forty opinions a year, more or less, which 
of course do not include reports in cases affirmed, o1 
motions. 

Some things in Waite’s life furnish a lesson for 
the day. When mentioned as a candidate for the Presi- 
dency, Waite wrote: “There can’t be a doubt in these 
days of politico-judicial questions, it is dangerous to 
have a judge who thinks beyond the judicial in his 
personal ambitions.” The strength of our courts lies 
not in the fact—if it be a fact—that the judges are 
able men learned in the law, but rather that by their 
lives they have the confidence of the people. Patience, 
courtesy, hard work and a desire to stay a judge—a 
career man—adds to this confidence. How the States 
get such good men for judges with terms of six years 


success 


only has always puzzled me. More and more we 
should conform to the Federal system for the sake of 
efficiency. 

The author says: “Beginning with the Munn case, 
the court was constantly divided. The cause of this 
division, which began about 1877, has been said to be 
due to the difference in the governmental philosophies 
of the members of the court.” This is as it should be. 
So many people think an unanimous court means 
strength, and dissents weakness. Just the reverse. Op- 
position develops every point and argument pro and 
con; it sifts every phase of the case and calls for the 
very best that is in men. It is when our views are 
challenged that we wake up to re-examine our position 
to see if we have been drifting. Reason, not blind re- 
liance on the past, must support our conclusions. Prof. 
Whitehead in his “Adventures in reminds us 
that “‘successful progress creeps from point to point test- 
ing each step.” There must be in judicial decisions no 
wild jumps. 

3ut [ must not tarry over this work of Dr. Trim- 
ble’s which arouses so many thoughts. The importance 
of Waite’s views lay in their direction—forward, not 
backward. Of the Munn case the author truly says: 
“It established for the first time the doctrine of the 
public interest subordinating the great corporations to 
the will of the State. Verily it emancipated the Ameri- 
can people and is undoubtedly one of the most impor- 
tant decisions in our Constitutional history.’’ Again, 
“the widest discretion was to be left to the States’ con- 
stituted authorities. This was the dominating char- 
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acteristic of Waite’s decisions.” 

We have heard that the Constitution is what the 
judges say it is. 
is what the judges are. 


I prefer to think that the Constitution 
A man may say many things 
of which in his innermost heart he has grave doubt 
Sincerity is a rare jewel. Thus the author of this 
book emphasizes these points in Waite’s character: 
“He had a sturdy, common sense which is the basis 
of intellectual power and which is the master root of 
all justice and law.” 

To quote again the words of Prof. William Cortez 
Abbott, because they seem to apply to Chief Justice 
Waite: “The greatness of men lies in what they do 
for the world, not what the world does for them or what 
they do to it.” 

Waite died poor ; but he helped to make richer and 
happier the lives of many who never knew or heard 
of him 

FREDERICK EvAN CRANI 

Brooklyn, New York. 


The Mind of the Juror as Judge of the 
The Layman’s View of the Law, by Albert S. Osborn 
1937. Albany: The Boyd Printing Co. Pp. 239- 
This entertaining, instructive and challenging book 
should be read by every practicing lawyer. The autho 
is well known to the profession,—to many who have 
availed themselves of his services as an expert witness 
on disputed writings, and generally through his pre 
vious publications, “Questioned Documents” (1929) 
and “The Problem of Proof” (1926) 

While “The Mind of the Juror” will appeal par 
ticularly to the trial lawyer, the auhor’s well-considered 
suggestions for the improvement of both civil and crim 
inal procedure should interest every member of the pro 
fession. Mr. Osborn’s forty years of experience as a 
witness, which has taken him into practically all of th 
trial courts of the United States and Canada, has af 
forded him a unique opportunity to compare and evalu 
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The result, as Dean John H. Wig- 
more says in his interesting introduction, is the “first 
wise book’’ of observations of the courts at work by a 
person in the “detached position” of an “experienced 
witness.” 

Nothing has escaped the keen perception of this 
experienced witness and there is not a phase or inci- 
dent of the jury trial from the voir dire to the return 
of the verdict that he has not commented upon. While 
there is considerable restatement of material common 
to previous works on trial practice and tactics, the 
writer of this comment found much that was new or 
very differently presented in the chapters on “The 
Jurors Look at the Lawyers,” “The Jurors Look at 
the Witnesses,” “The Juror Looks at the Contentious 
Trial,” “The Psychology of the Court Room,” “Steps 
toward Persuasion,” “Prejudice,” and “Tactful Tac- 
tics.” Space limitations preclude detailed comment on 
all of these chapters. The one dealing with “The Psy- 
chology of the Court Room” will suffice as an exam- 
ple. Mr. Osborn breaks down this overworked ab- 
straction into recognizable concretes,—essential under- 
standing by the advocate of the emotional and non-emo- 
tional elements of his case, selected of a jury best fitted 
by education and experience to appreciate and react to 
that type of case, appraisal of the mental and moral 
level of the selected jury, effective sequences in the 
presentation of oral and documentary evidence, and a 
studied choice of language calculated both to elicit the 
desired facts from the witness and persuade the jury 
of their significance. 

The book abounds in practical suggestions to the 
trial lawyer—young and old. He urges cultivation of 
the “‘art asking questions. Wisely he says, “‘it 
requires as much and sometimes even more intelli- 
ask questions than to answer them.” Specif- 
ically he asks, why will a lawyer, in interrogating the 
average type witness before an average type jury, use 
“prior” instead of “before,” “executed” in place of 
“signed,” “subsequently” rather than afterward”’ ? 
Can we not all accept his conclusion that “leaving out 
perhaps a hundred words from the number lawyers 
habitually use would make intelligible to many hear- 
ers much that is not understood when their ‘favorite’ 
terms are used”! 

The author has supplemented his exceptional ex- 
perience by a wide reading of current legal literature, 
and his opinions as to the reasons for the many fail- 
ures of justice in jury trials merit serious consider- 
ation Particularly he emphasizes the necessity of 
divorcing the courts from politics, an assurance of long 
tenure to judges of proven integrity and ability, the 
dignifying jury service through the selection of more 
intelligent liremen and improvement in the physical 
conditions surrounding their deliberations, the simpli- 
fication of trial procedure, and the abolition of the 
absurd requirement of unanimous verdicts in civil cases. 

It is to be hoped that this sincere and timely book 

widely read by the Bar. 
FRANCIS X. 


ate legal processes. 


gence to 


BUSCH. 


Labor’s Road to Plenty, by Allen W. Rucker. 
1937. Boston: L. C. Page and Co. PP. 220.—The 
author of this book is a pricing expert, sales counsel 
and “practical” business economist. He is utterly op- 
posed to what he describes as the un-American policy, 
or the “alien” policy, of trying to improve the position 
of labor, or to promote national prosperity and stability, 
by means of government regulation of wages and hours, 
labor boards and collective bargaining, by strikes and 
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unscientific arbitration, and the like. The whole trou- 
le is, he aserts, that we have ignorantly and short- 
sightedly departed from the “American”’ policy of trust- 
ing natural economic forces and permitting economic 
laws to insure steady economic and social progress. In- 
dustrialists, like labor leaders, lawyers and politicians, 
have been advocating and adopting the wrong remedies 
for such ills as unemployment, low wages, sweatshops, 
child labor, monopoly, abuses of installment buying. 
The only way to restore prosperity on a sound basis is 
to increase productivity and to maintain a balance be- 
tween consumer’s income and industrial prices. 

Mr. Rucker admits that his has been a voice cry- 
ing in the wilderness. The American people have been 
too perverse to listen to reason, and our fate is likely 
to be the same as that of unhappy Europe, which never 
quite got rid of feudalism and never knew freedom. 
America had a natural, free, healthy system, and might 
revive it, if it only would! 

One finds no recognition whatever in Mr. Rucker’s 
diagnosis and treatment-program of the part played by 
free land and abundant natural wealth in the develop- 
ment of America’s economic system. In deploring high 
prices, he stresses a hundred times the folly of labor 
in fighting for highly hourly wage rates, and passes over, 
without adequate discussion, the folly of monopolistic 
industries, of what is called finance capitalism, of fren- 
zied speculation, and of reactionary management; of 
the unsolved problem of technical unemployment, of 
the effect of the exhaustion of free or cheap land, of 
excessive protection to inefficient “infant’’ industries, 
of credit manipulation and over-centralized banking. 
His American system, in fact, existed only while we 
had a continent to conquer and exploit. Subsidies, 
bounties, favors, discriminations, political corruption, 
gross inequalities have long marred and vitiated the 
beautifully simple—on paper—American system, and 
neither the farmers nor the workmen can be blamed 
for insisting on government aid and support of certain 
special types that will enable them to maintain a decent 
standard of living. 

Mr. Rucker’s Utopia is as unattainable as that of 
the “classless” Marxian communists. His remedy, like 
that of the Brookings Institution, is impossible, and 
we shall be forced to muddle through, learn from our 
trials and errors, and beware of dogmatic theorists and 
their cure-alls. The soundest thing in America is its 
pragmatic or “instrumentalist” philosophy and its be 
lief in the democratic process. 

Lewis Institute, Chicago. Victor S. YARROS 


Law and the Modern City. By Barnet Hodes. 


1937. Chicago: Reilly & Lee Co. Pp. 112.—This 
little volume, written by the Corporation Counsel of the 
City of Chicago, contains the substance of lectures de- 
livered by him at Northwestern University Law School 
with a brief preface by the author and an introduction 
by Leon Green, dean of that school. The subjects 
principally considered are: the rule of strict construc- 
tion of municipal powers, the disadvantages of great 
cities being governed by state legislatures without the 
right of home rule, the unsatisfactory state of the law 
relating to tort liability of municipal corporations, the 
problem of overlapping governments and federal im- 
pingement, and modern municipal law departments. 
As to the first of these, the author complains with 
understandable warmth of the prevalent law that 
municipal corporations are creatures of the state and 
that the law of municipal corporations really amounts 
to the “law of municipal limitations” (p. 36). Re 
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straints on municipal powers are applied 
with extreme rigor in Illinois. To the list 
of cases cited by Mr. Hodes showing how 
strict construction has interfered e.g. with 
Chicago’s attempt to regulate second-hand 
and junk dealers may be added Bullman 
et al v. City of Chicago et al., and three 
other cases, decided in October, 1937, by 
the Supreme Court of Illinois, 10 N, E 
(2d) ¥61. Under a statute authorizing 
the city to tax, license and regulate dealers 
in junk, rags and “any second-hand article 
whatsoever,” the doctrines of strict con 
struction and of ejusdem generis were ap- 
plied with the result of preventing regula 
tion of dealers in second-hand motor ve- 
hicles, trailers, tires, accessories and parts. 
‘The decision seems especially drastic in 
view of the addition to the cities and Vil 
lages Act after the decisions referred to by 
Mr. Hodes, of the words, “and any second 
hand article whatsoever.” On the other 
hand, Mr. Hodes should get some comfort 
from cases like People ex rel. Sweitzer, 
County Collector, et al. v. City of Chicago 
et al, 363 Ill. 409 (1936,) 2 N. E. (2d) 
330, a holding that express power to cre- 
ate and regulate parks gives implied power 
to operate a nursery to supply park needs. 

The remedy for such hobbling of mu 
nicipal movement is, as the author indi 
cates, home rule. Chicago, we are told 
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(p. 11), is the only city of over a million 
population that does not have home rule, 
although thirty-six states still do mot permit it 
(p. 12). When more than half of the population of 
New York State is included in the corporate limits 
of New York City and about forty-five per cent of the 
people in Illinois live in Chicago (p. 17), it seems 
ridiculous that our greatest city should possess only a 
limited home rule and our second largest none at all 
and be governed by rural areas that have a fear of 
urban communities (pp. 21-2). While the author terms 
this fear “absurd,” a substantial part of it is due to the 
fact that the rural representatives in the governing body 
are properly suspicious of city legislators and know 
that they are frequently the tools of city bosses and spe- 
cial interests. Thus the real needs of the cities are in 
adequately presented by persons in whom their legis 
lative colleagues have no confidence. Still, one cannot 
but deplore the plight of a great city which does not 
enjoy the benefits of home rule and is obliged to strug- 
gle under a governing act which, with amendments, ap- 
proximates over six hundred thousand words 
(p. 35). 

With most of the author’s observations on tort lia- 
bility of municipal corporations the reviewer is per- 
force in agreement, since the book cites (note 11, p. 
103) and quotes (pp. 57, 64) from the reviewer’s ar- 
ticle on this subject in 22 Virginia Law Review, 1910 
(1936). One may dispute, however, the Corporation 
Counsel’s conclusion that, if municipalities were liable 
for torts to the same extent other corporations are, 
Chicago would find personal injury and property dam- 
age cost rising to the millions of dollars, that “ambu- 
lance-chasers” would have a specially created “heaven” 
and that the treasuries of large cities would be pinched 
and smaller cities conceivably bankrupted (pp. 62-3). 
The cities could take out insurance and, like street rail- 
ways, railroads and other corporations often sued in 


tort, frequently prevent recovery by showing contribu 
tory negligence. They have a cerrtain advantage, too, 
in that their ‘stockholders’ residents of the 
municipality and sometimes taxpayers) are on the 
juries. If bar associations do not sufficiently discipline 
“ambulance-chasers”’, that is no reason why persons 
entitled in justice to a remedy should be denied it. 

The disadvantage of four hundred and nineteen 
separate governments before 1935 in Cook County, Illi 
nois, (p. 66), and the growth since 1933 of federal-city 
relationships, are discussed; but an adequate review 
of the difficulties and complexities they engender would 
itself be a large tome. , 

Mr. Hodes has skilfully reorganized the Chicago 
Corporation Counsel’s office, which employs nearly one 
hundred lawyers (p. 10). A research division, not 
composed of lawyers but of “political scientists and 
men schooled as fact-finders, trained in economics and 
the social sciences as well as in some phases of public 
law” (p. 94) is something of a novelty in municipal 
law offices. The whole chapter dealing with the Chi- 
cago Municipal Law Department seems, however, 
somewhat unrelated to the rest of the book and one 
wishes especially that there had been omitted the para 
graph on p. 92 beginning with the sentence: 


(1.€., 


“We have found, too, that effective service can be 
rendered even though members of the staff do enter the 


department through what might be called the political 
route. 

For lawyers to get employment in a municipal law 
department or elsewhere by the “political route” tends 
to debase the practice of the law and sometimes results 
in allegiance being divided between the public client 
and the politician patron. Is it unreasonable to hope 
that in the not too distant future assistants in public 


law offices will be appointed and serve under the merit 
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trial and vouchsafes that the King’s judges 
may have been a little shortsighted in the 
peremptory arrest of M. de la Mothe. 
Many other nobles made a hasty departure 
when the arrest was made and so, Fléchier 
observes, “in order not to miss the cap- 
ture of a man who was only half guilty, 
the King lost the chance of arresting a 
hundred criminals.” 

The reader may find some relation to 
present-day world politics in the struggle 
between the State and the feudal nobles 
for the centralization of governmental au- 
thority. Such a suggestion is made in the 
foreword by Justice William Bb. Linn of 
the Supreme Court of Pennsylvania, 

A reader also might find modern anal- 
ogy in Fléchier’s observation on tax bur- 
dens of his time. “It used to be that every- 
one enjoyed his property in peace and did 
not have to pay anything until he married. 
Then the tax was reasonable, and plenty 
of time was allowed for it to be paid. 
Would to God that it were the same with 
all our taxes nowadays!” he comments. 

Although all of the memoirs 
corded in 291 pages—are realistically con- 


re- 





able, informative and useful for those interested in the 
multiple problems of local government. 
MurRRAY SEASONGOOD. 
Cincinnati. 


The Clermont 1605, 
Abbé Fléchier’s “Memoires sur Grands Jours 
d’Auvergne,” by W. W. Comfort. 1937, Philadelphia: 
University of Pennsylvania Press. Pp. 291.—No crimi- 
nal case reported in the daily newspaper is fresher 
with flavor and human interest than Abbé Fléchier’s 
account of the famous special trials held at Clermont 
in France in 1665 to check lawlessness in the province 
of Auvergne. The book, formally titled “The Clermont 
Assizes of 1665,” and subtitled “A Merry Account 
Of A Grim C is presented in English for the first 
time. The translator is W. W. Comfort, president of 
Haverford College. 

The book recommends itself to lawyer and layman 
alike not only for its historical and legal significance 
but also as a true and interesting commentary on social 
conditions in the France of the time. 

Pointing out that the nobles of Auvergne were 
particularly recalcitrant about taxes and in their gen- 
eral conduct, Louis XIV selected a court of Paris 
justices to go to Clermont, bring all offenders to the 
bar, and punish them accordingly. Like the Roman 
state where the head was the source of all authority, 
Louis XIV was determined to concentrate power in 
his crown. 

First to be arrested and brought before the court 
was Viscount de la Mothe de Canillac, a man held 
in great esteem in the province and in the opinion of 
many the most innocent member of the Canillac family. 
\bbé Fléchier gives a vivid running account of this 


Assizes of translated from 


les 


’ 
“~ 
urt, 
] 


Faulkner. The personag¢ reading from left to right, are: 1. Robert Morris, Penn- d os . 
Stephen Hopkins, Rhode Island; 5. Samuel Adams, Massachusetts; 6. Thomas McKean, cerned with tragic facts, they have a light, 
Ellery, Rhode Island; 10. John Witherspox n, New Jersey; 11. John Hancock, Massa colorful, and entertaining character. hey 
mas Jefferson, Virginia; 15. Roge r Sherman, Connecticut ; 16. John Adams, Massa- show Esprit-Valentine Fléchier a poet, 
Richard Henry Lee, Virginia; 20. Thomas Nelson, Jr., Virginia; 21. Joseph Hewes, scholar, and man of the world with a 
siah Bartlett, New Hampshire; 25. Thomas Stone, Maryland; 26. Francis Hopkinson, - ek z the" : : 
1: 28. William Floyd, New Yort seventeenth century pleasure in gossip and 
ongailame sein mateninieeneaumoannisns light-hearted wit. It was simply chance 
that he was in Clermont with the special 
system court. Fléchier was destined to become one of 
Altogether, Mr. Hodes’s little volume is read- France’s most distinguished clergymen, but in 1665 


he still was tutor in the home of M. du Caumar- 
tin who was one of the judges selected by Louis XIV. 
He wrote the memoirs to amuse Mme. du Caumartin 
and the mixed society of her salon. 

It is a measure of progress, perhaps, that life is 
no longer just a salon of gay and interesting pleas 
antry but rather a laboratory of deeper thought. 

RutH De YounGc KOHLER 

Kohler, Wisconsin 


Summaries of Articles in Cur- 
rent Legal Periodicals 
KENNETH C. SEARS 
Professor of Law, University of Chicago 
BILL OF RIGHTS 


A Plea for Withdrawal of Constitutional Priv- 
ilege from the Criminal, 22 Minnesota L. Rev. 200. 
(Ja. ’38; Minneapolis, Minn.) 

A challenge is thrown at the lawyers who seem 
to think that our national Bill of Rights is almost 
perfect. The challenge is equally applicable to the 
state constitutions. The thesis is that the privileges 
against self incrimination and unreasonable search 
and seizure protect the criminal, the arch-criminal, 
and his ally, the lawyer-criminal, and nobody else, 
except occasionally “the small offender.” Apparently 
the privilege against double jeopardy receives a 
limited condemnation. “Let the most ardent advo- 
cate of constitutional privilege to the criminal point 
out a single case in all the annals of American 
jurisprudence where an innocent man has been, or 
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could have been, convicted because compelled to 
answer questions about the crime of which he was 
accused.” A similar assertion is made concerning 
the search and seizure privilege although it is later 
stated that: “The infringement of privacy in re- 
spect to personal papers and effects may be the sub- 
ject of some abuse; but this can be cured by statu- 
tory safeguards much better than by universal pri- 
vacy as a constitutional right, including the right of 
the criminal to suppress evidence of his own guilt.” 
There seems to be merit in these challenges even 
though some of the argument appears to be partisan 
and emotional rather than an objective attempt to 
search for the truth. 


CONSTITUTIONAL LAW 

Is Our Constitution Adequate for Present Day 
Needs? Robert L. Howard, 23 Washington U. L. 
Rev. 47. (D. ’37; St. Louis, Mo.) 

The answer to the question depends upon which 
constitution is meant; the one that came from the 
framers and was expounded by Marshall, Holmes, 
Brandeis, Stone and Cardozo; or the one that was 
applied by a frequently prevailing majority during 
the last fifty years. The first constitution is satis- 
factory but the second will not serve adequately. 
Such is the basis for an interesting general discus- 
sion of our constitutional interpretation from the 
days of the formation of our national government 
to the summer of 1937. The drama sweeps before 
the eyes. Liberals will be pleased; conservatives 
probably will frown and hope for a return of the 
good old days. But if the author is correct the 
“good old days” are not the days of John Marshall 
but start after the civil war 


JUDICIAL SERVICE 

The Retirement of Federal Judges, Charles 
Fairman, 51 Harvard L. Rev. 397. (Ja. ’°38; Cam 
bridge, Mass.) 

This extensive article of forty-six pages is of 
rare quality. It is entertaining, instructive, and 
thought-provoking. A proposed _ constitutional 
amendment is presented for the solution of the prob- 
lem of the retirement of our national judges. If 
one has any doubt of the need for such an amend 
ment let him read the low-down truth concerning 
McLean, who became “wholly incapable” for serv- 
ice at the December, 1859, term but served until he 
died in April 1861; Grier, who could hardly walk in 
1866, whose mind, according to Miller, was a “little 
muddy” in 1868, and who was finally requested to 
resign by his colleagues in 1869 after his memorable 
shift in Hepburn v. Griswold plainly indicated that 
he could not reason straight; Hunt, whose health 
failed soon after his appointment in 1872, whose 
work stopped completely in December 1878, who 
was struck speechless with paralysis in January 
1879 and yet held office until February 1882; Clif- 
ford, whose mental decay had been apparent for 
several years, and who arrived in Washington for 
duty in October, 1880, unable to recognize Miller, 
his colleague, talking nonsense, his mind a wreck, 
and yet he remained a member of the court until his 
death in July 1881; and Field who stayed so long 
that his colleagues requested him to resign but who 
was one of the bare majority that invalidated the 


income tax law. “No rationalization can justify a 
system whereby the powers of government in a 
matter of such high moment are finally determined 
by a mind so somnolent and prepossessed as Judge 
Field’s had become by that time.” 
JURY INSTRUCTION 

The Judge to the Jury, Merrill E. Otis, 6 Kan 
sas City L. Rev. 3. (D.’37; Kansas City, Mo.) 

Judge Otis’ address before the California State 
Bar is here presented with appendices containing 
(1) further research of the Federal Reporter, sec- 
ond series, as to abuse of the judge’s power in com 
menting upon the evidence and in expressing an 
opinion on the credibility of the witnesses; (2) a 
summary of the answers of a hundred Missouri 
lawyers why a judge should not be permitted to 
sum up testimony and comment upon it; (3) a 
summary of the answers made by one hundred and 
fifty-six jurors who had served in a federal court as 
to whether they were conscious in their service of a 
lack of independence of judgment or had heard 
other jurors express such as opinion, and whether 
they preferred the federal method or the radically 
different Missouri method of instructing juries: 
(4) an analysis of the report of the House Judiciary 
Committee which favorably reported H. R. 4721; 
(5) a summary of the observations of seventy fed 
eral judges as to their methods of instructing jurors: 


(6) the minute adopted by the judicial conference 
in September, 1937, in opposition to H. R. 4721: 
7) and a classification of the various States with 


reference to the law of jury charges. The American 
Bar Association should feel itself indebted to Judge 


Otis for his able and eloquent address and particu 


larly for his presentation of what seems to be the 
best in the way of objective facts yet presented 
upon this highly subjective matter of poli 


LAW REVISION 


The Law Revision Commission of the State of 
New York, John W. MacDonald, 26 The George 
town Law Journal 60. (N.’37; Washington, D. C.) 

A commission of a single state that is working 
successfully toward scientific law revision is of 
more than local interest. The New York commis- 
sion established apparently in 1934 consists of five 
members appointed by the Governor for a five-year 
term. In addition, chairmen of the committees on 
the judiciary of the Senate and Assembly are mem 
bers ex-officio. The commission has a research 
staff of seven or eight lawyers under the directioz 
of an executive secretary. The job is to discover 
defects in the law, consider proposed changes, and 
to recommend reforms that are deemed advisable 
No recommendation is made without research and 
careful consideration that is expressed in a written 
report. There has been no lobbying. Already four- 
teen legislative proposals containing from one to 
six bills of importance have been enacted. Six pro- 
posals have not yet been accepted by legislature 
but six more projects are under study. The article 
by Mr. MacDonald presents a concise statement of 
this legislation, accepted, unaccepted, and still the 
subject of study. It would seem that many if not 
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all of the other states would do well to follow this 
progressive example of the Empire State. 


LEGAL HISTORY 

The “Conspiracy Theory” of the Fourteenth 
Amendment, Howard J. Graham, 47 Yale L. Jour. 
371. (Ja. ’°38; New Haven, Conn.) 

There has been a theory that Representative 
3ingham and others on the Joint Committee of Fif- 
teen on Reconstruction drafted the Fourteenth 
Amendment with the conscious purpose of afford- 
ing a national protection for the property of cor- 
porations and others against State action and of 
obtaining its approval as an unproclaimed part of 
the plan to protect negroes and the loyal white 
citizens of the South. Mr. Graham examines this 
theory once again. Final conclusions are reserved, 
apparently, for a later article which will examine 
other evidence. However, a detailed examination 
is made of the argument of Roscoe Conkling before 
the Supreme Court in San Mateo County v. South- 
ern Pacific R. R., 116 U. S. 138. Conkling used 
the manuscript journal of the Committee in this 
argument and thus conveyed the impression that 
the word “person” in the Fourteen Amendment was 
intentionally used to include corporations. It seems 
a fair conclusion from Mr. Graham’s present article 
that instead of Bingham being the “villain,” he 
was sincerly interested in the welfare of the negro 
although his ideas of property were such that the 
use of the Fourteenth Amendment to protect it 
from State action probably would not have been 
objectionable to him. Conkling, on the other hand, 
if not a “villain” seems to have made an unethical 
argument and by his immense prestige appears to 
have induced the Supreme Court to give an inter- 
pretation to the famous amendment that was not 
justified by any inference that could fairly be based 
upon the journal of the Committee of which Conk- 
ling was a member. Those who assert that the 
Fourteenth Amendment was never intended to 
vuarantee substantive rights should be interested 
in explaining away what appears to be decisive 
proof that Bingham intended to protect just such 
rights and had no intention that the amendment 
should be limited to procedural rights. 


MONOPOLIES 


Monopolies and the Courts, Robert H. Jackson 
and Edward Dumbauld, 86 U. of Pennsylvania L. 
Rev. 231. (Ja. ’38; Philadelphia, Pa.) 

This review of the efforts of the United States 
to eradicate monopolies is similar to an address of 
Assistant Attorney-General Jackson, printed in the 
U. S. Law Review and summarized in December 
in this column. There is a general agreement that 
our national anti-trust laws should be revised but 
the objectives of governmental officials and men 
of business differ widely. Then the national gov- 
ernment has never had a consistent policy as to 
‘trust-busting.”” Some laws favor monopolies 
while others condemn them. The authors, how- 
ever, lay a heavy share of the blame for the failure 
to prevent monopoly upon the courts. The courts 
have frequently interpreted laws in favor of the 
monopolists rather than against them. The prob- 
lem before the American people is very difficult if 


the authors’ goal is the true one. They state: 


“There can be no effective competition except when 
there are numerous competitors, approximately 
equal in strength and resources.” Imagine what a 
revolution would be required in our economic life 
to produce that condition! No specific plan of ac- 
tion is proposed but policy queries are presented 
for answer. 


PROCEDURE 


The Theory and Practice of Pre-Trial Proce 
dure, Edson R. Sunderland, 36 Michigan L. Rev 
215. (D. ’37; Ann Arbor, Mich.) 

This article, read before the joint session of the 
Judicial Section and the National Conference of 
Judicial Councils at the A. B. A. meeting in Kansas 
City, discusses a reform that has found a place in 
the new rules of civil procedure for the federal 
courts. Issue pleading at common law as well as 
that under the reformed codes in the various states 
was under the control of the attorneys and was a 
wasteful method of litigation. The problem is to 
eliminate false issues and to use valuable court 
time in trying only those issues that are seriously 
contested. But there must be a compulsory process 
to accomplish this. Opposing attorneys cannot be 
expected to do it voluntarily. The history of pre- 
trial procedure in England during the last one hun 
dred years is summarized. It reveals a steady ex 
pansion of the idea which is now accepted as a suc- 
cess. What is the history in the United States? As 
usual with legal reforms, we are behind the English 
people. The New Jersey reform of 1912 made the 
error of leaving the procedure to the choice of the 
attorneys and the reform was unsuccessful. An 
original effort by rule of court in the trial court in 
Detroit was a gratifying success, considering the 
handicaps. The Detroit system has been adopted 
in a Boston court. The new federal rules are not 
as advanced as the English rules but an opportunity 
is presented, in that pre-trial hearings “may be or 
dered in special cases or by general rule in the dis 
cretion of the district judge.” 


WILLS AND PROBATE 

Power to Carry on Decedent’s Business, Harry 
Adelman, 36 Michigan L. Rev. 185. (D. ’37; Ann 
Arbor, Mich.) 

A review of the common law power of a per 
sonal representative to carry on the business of a 
deceased person reveals inadequacy, uncertainty, 
and confusion. Yet, in order to prevent a sacrifice, 
“a business must be continued ‘in most instances 
for at least a short period after the decendent’s 
death.” Accordingly, a number of states have 
passed statutes with a view to correcting these de 
fects. The varying provisions are analysed and 
the problems that have arisen under them are dis 
cussed. The result is to suggest and explain a 
model statute and in this the conference of com 
missioners on uniform state law should be inter 
ested. One important provision is a grant of power 
to the proper court to authorize the personal repre 
sentative to organize a corporation to carry on the 
business of the decendent. This idea is based upon 
a presently existing Pennsylvania statute. In this 
connection, a recent article in 86 U. of Pa. L. Rev 
136 on “Estate Corporations” by Edmond N. Cahn 
should be of interest. 
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ASSOCIATION MEMBERS ARE CHOOS- 
ING THEIR DELEGATES 

During the month of March, ballots are 
to be sent by the Board of Elections to all 
members of the Association in good standing 
in the forty-eight States, the District of Co- 
lumbia, the Territory of Hawaii, and the Ter 
ritorial Group, for the mail-ballot election of a 
State Delegate from each of those units. The 
polls will close on April 22nd. Before that 
date, every member of the Association should 
exercise his right of participation in the choice 
of the State Delegate who will represent him 
in the House of Delegates. 

This will be the first time that the dem 
ocratic method of nominating the State Dele- 
gates by petition and electing them by mail 
ballot has been put in force simultaneously in 
all of the States. In place of the selection of 
these representatives by a caucus of the rela- 
tively small group of members who come to an 
annual meeting from a State, every member 
of the Association will have an opportunity to 
vote at home and take part in the selection of 
the State Delegates. 

As was to be expected, contests for the 
office of State Delegate have developed, 
through the filing of petitions for rival can- 
didates, in several of the States, including such 
large States as New York, Pennsylvania, Ohio, 
Michigan, Missouri, and Iowa. In every State, 
the ballot sent out by the Board of Elections 
will contain a blank space for personal choice. 

In New York and several other States, 
a similar method of choosing the State Bar 
Association Delegates through petition nom 


ination and mail ballot election is under con- 
sideration, in the interest of a thoroughly 
representative selection of the members of the 
House of Delegates. 

Karly in May, the State Delegates will meet 
and make their nominations of candidates for 
the offices of President, Secretary and Treas 
urer of the Association, and for Chairman of 
the House of Delegates. These nominations 
by the State Delegates will thereupon be pub- 
lished, in the JouRNAL and elsewhere; but 
nomination by the State Delegates does not 
foreclose the matter. Not earlier than seventy 
days nor later than forty days before the open 
ing of the 1938 annual meeting in Cleveland 
in July, any two hundred members of the Asso 
ciation, of whom not more than one hundred 
are accredited to one State, may file a petition 
making other nominations for any or all of 
these offices. These “independent” nominations 
are then likewise published, for the considera- 
tion of the members and the expression of 
their views and preferences. Election by the 
House of Delegates takes place at the annual 
meeting. This representative method of elec 
tion ensures that the outcome will not be con 
trolled by the votes of members of a single city, 
State or locality. 

In all of these processes of election, it goes 
without saying that the best interests of the 
profession and the public should be kept 
ascendant. In each instance, the man best 
fitted to advance the work of the Association 
during the ensuing year should be unhesitantly 
chosen. 

ADMINISTRATIVE LAW AND THE 
JUNIOR BAR 

Among the younger members qf the Bar, 
and indeed among some of their elders, lively 
interest has been evinced in the subject-matter 
of the editorial as to ‘““The Younger Lawyers,” 
in the January issue of the Journal. In that 
article, it was pointed out, among other things, 
that the Junior Bar Conference of the Amer 
ican Bar Association offers to the younger 
lawyers an unusual opportunity for practical 
experience and training, as well as opportunity 
for public service, in the important and broad 
ening field of administrative law. Request has 
been made for more specific information as to 
the activities and opportunities provided by the 
Junior Bar Conference in this respect. 

The editorial indicated the nature of the 
experience and acquaintance which the Junior 
Bar Conference makes available to younger 
lawyers who are active in its work, but illus 
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trative details are readily supplied. Members 
of the ¢ are serving on numerous 
Association Committees dealing with partic- 
ular aspects of administrative law; e.g., Labor, 
Employment and Social Security, Communica- 


onte rence 


tions, Aeronautical Law, Commerce, Federal 
Taxation, Securities Laws and Regulations, 
etc.; also on Section Committees dealing with 


administrative law subjects, such as the Work- 
men’s Compensation and Employers’ liability 
Committee, of the Insurance Section; the Com 
mittee on Administrative Agencies and Tribu- 
nals, of the Section on Judicial Administration ; 
the various Committees in the Mineral Law, 
Municipal Law, Patent, Trademark and Copy- 
right Law, and Public Utility Law Sections. 

The Junior Bar Conference does not dup- 
licate or overlap, in its own Committees, the 
work of Committees, Section 
Committees of the Association, but seeks to 
further the advocacy of Association policies. 
The Junior Bar Conference Legislative Draft- 
ing Committee deals with the mechanics of 
setting up, and stating the powers and pro- 
cedures of, administrative agencies. The Con- 
ference’s Public Information Program includes 
within its scope “Administrative Tribunals” 
and various topics dealing with particular 
phases. Informative data, bibliographies, etc., 
are prepared by Conference members and sup- 
plied to those who speak and write on those 
subjects under Conference auspices. 

In all of these activities, members of the 
Conference come to deal with these problems 
along practical lines, in that they become 
acquainted with the point of view and experi- 
ence of those who are administering these 
agencies in public capacities and those who are 
appearing before them as a matter of day-by- 


Sections, or 


> 
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day practice of law. The younger men serve 
and work alongside of older men, and un 
doubtedly both gain from this relationship. 
lor young men coming to the Bar, early 


activity in the Junior Bar Conference supple 
ments admirably their law school acquaintance 
with administrative law, gives something 
which the law schools in the nature of things 
cannot give, and helps to develop and equip 
the younger lawyers for useful work in public 
office or the private practice of law. 


‘EVEN 
If, ash 
selves rejoice 


new 


THE GODS REJOICE” 
is been said, “even the Gods them 
at the birth and swaddling of a 


idea.”’ certainly mere mortals may be 





pleased at the evidences that a relatively new 
idea, of unquestioned vitality has emerged 
and is already producing real results. 

The extent to which the plan for advanced 
legal education has captured the imagination of 
the profession and stirred it to action in many 
communities is remarkable. The plan had a 
simple and tentative beginning, and was born 
out of the plain necessities of the situation. 
Recent law graduates entering the profession 
were plainly in need of help in mastering cer 
tain essential practical details. Hence came the 
institution of certain law courses specially de- 
signed to meet this need. 

But it soon became evident that the need 
for advanced legal education went beyond the 
young lawyers—that new legislation, the devel 
opment of new fields of practice, and increasing 
specialization had extended it to older members 
of the Bar. Efforts were thereupon made to 
meet it in this broader field; and although these 
efforts have not been wholly uniform in charac- 
ter, they have been uniformly successful and 
bear witness to the vitality of the idea which is 
behind them all. 

In this issue Mr. Seligson tells of the plan 
of offering regular courses which has been fol 
lowed with most satisfactory results in New 
York City, under the supervision of an advis 
ory council whose membership is_ selected 
largely from the Committees on Legal Educa 
tion of the Association of the Bar of the City 
of New York and the New York County 
Lawvers Association. The Section of Legal 
Education and Admissions to the Bar an- 
nounces in this issue the formation of new legal 
institutes on the lines so successfully followed 
in Cleveland and other cities, and proposals for 
the formation of others which are apparently 
certain to be adopted and put in effect. 

Whatever form the idea may take, in re 
sponse to local conditions, whether Legal Insti 
tutes or more extended courses for practicing 
lawyers or lectures to members of the Bar, it 
has apparently established itself as a construc 
tive force which is just beginning to manifest 
its vitality and utility. 


RULES OF CIVIL PROCEDURE 

The Rules of Civil Procedure have been printed as 
a Government document (H. Doc. 460) and may be 
secured from the Superintendent of Public Documents, 
Washington, D. C., for fifteen cents a copy. The notes 
to these Rules, as published in the April, 1937, Report 
have been revised and supplemented and are being pub 
lished under the direction of the Advisory Committee 
When these become available announcement of the fact 
will be made in the JouRNAL. 
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California Tax on Insurance Companies Invalid to Extent That Measure Includes Premiums 
Paid in Another State on Reinsurance Contracts Made in Another State—Effect of Judg- 
ment under Full Faith and Credit Clause—Duty of Carrier under Federal Safety Appliance 
Act Extends to Employee of Another Carrier under Certain Circumstances—United States 
District Courts Held without Jurisdiction to Enjoin Proceedings of National Labor Relations 
Board on Complaints of Unfair Labor Practices—South Carolina Statute Limiting Length 
and Width of Motor Trucks Held Valid Use of State Power to Foster Safe and Economical 
Use of Its Highways—Presumption of Accidental Death in Suit under Double Indemnity 
Clause of Insurance Policy—Procedure to Determine Valuation of Gas Company’s Property 








for Ratemaking Purposes—Summaries of Other Cases, etc. 


By Epcar Bronson TOLMAN* 


Taxation — State Tax on Reinsurance Premiums as an individual may claim, the protection of the Four 

Outside State teenth Amendment against a subsequent application to 

The California tax on insurance companies is invalid, it of state law, citing Hanover Fire Insurance Co. v 
under the Fourteenth Amendment, to the extent that its //arding, 272 U. S. 494. 


measure includes premiums on reinsurance contracts made ‘In support of the tax, it was argued that it should 
in another state, the premiums also being paid in a state be sustained because of deductions from the measure 
other than California. of the tax of reinsurance premiums paid to companies 


authorized to do business within the state. This con 
tention, however, was rejected by the Court, which 
pointed out that reinsurance contracts involve no trans- 
“ ; nite ol action, relationship, or act in California to warrant 
under the Fourteenth Amendment, of a California tax (| .’ i P a cmcat talaga : 
as lied against the appellant, a Connecticut corpo- taxation by that state. In discussing this phase of 
as appucc age ee © eee . it the case, Mr. Justice STONE said: 
ration, authorized to do business in California. The “Ret the lent ee he teniel ik 
appellant, in addition to local business, makes reinsur- ut the limits of the states legislative jurisdiction 
r ; ee ee - to tax, prescribed by the Fourteenth Amendment, are to 
ance contracts with other corporations authorized to ’ 


yg te e be ascertained by reference to the incidence of the tax 

do business in ( alifornia, FemMsUring them against loss upon its objects rather than the ultimate thrust of the 
on policies made in California and issued to residents economic benefits and burdens of transactions within the 
there. state. As a matter of convenience and certainty, and to 
The tax in question was laid for the years 1930 secure a practically just operation of the constitutional 
and 1931, and in suits brought in the state court to prohibition, we look to the state power to control the 
recover the taxes paid, the Supreme Court of Cali- objects of the tax as marking the boundaries of the power 
fornia sustained demurrers to the complaints and ruled to lay it. Hence it is that a state whiclt controls the 
for the state treasurer. The cases were consolidated Property and activities within its boundaries of a foreign 
and a single appeal was taken to the Supreme Court, te gee admitted > co — —* we A tax them. 
which, in an opinion by Mr. JusTICcE STONE, re- ut the due process clause denies to the state power to 


: - ie eae . tax or regulate the corporation’s property and activities 
rersec 2 go > California Supreme Court. - : : 
versed the ruling of the lif . P elsewhere. . . . It follows that such a tax, otherwise uncon- 
Mr. Justice BLAck dissented. 


de ia aga aie stitutional, is not converted into a valid exaction merely 
rhe ( alifornia CORSTIEERION, 25 supplemented by an because the corporation enjoys outside the state economic 
Act of March ., 1921, lays upon every surance COM- — henefits from transactions within it, which the state might 
pany doing business in the state an annual tax of 2.6% put does not tax, or because the state might tax the trans- 
“upon the amount of the gross premiums received upon actions which the corporation carries on outside the state 
its business done in this state, less return premiums and jg jt were induced to carry them on within. 
reinsurance in companies or associations authorized to “Appellant, by its reinsurance contracts, undertook 
do business in this state. . .” As construed in Cali- only to indemnify the insured companies against loss upon 
fornia, the exaction is a franchise tax imposed for the their policies written in California. The reinsurance in- 
privilege of doing business in the state. As interpreted volved no transactions or relationship between appellant 
by the state court, the measure of the tax includes pre-and those originally insured, and called for no act in Cali- 
miums on the appellant’s reinsurance policies effected fornia... . Apart from the facts that appellant was priv- 
and payable in Connecticut. ileged to do business in California, and that the risks re- 
In passing on the questions raised by the appeal, insured were originally insured against in that state by 
Mr. Justice Stone first observed that a corporation companies also authorized to do business there, California 
which is allowed to do business in a state may claim, had no relationship to appellant or to the reinsurance con- 
: tracts. No act in the course of their formation, perform 
“Assisted by James L. Homire and Letanp L. ance or discharge, took place there. The performance of 
TOLMAN, those acts was not dependent upon any privilege or author 


Connecticut Gen'l Life Ins. Co. v. Johnson, 82 
Adv. Op. 457; 58 Sup. Ct. Rep. 436. 
This case involved a question as to the validity, 
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ity granted | nd California laws afforded to them no 


protection 
* * 

“All that appellant did in effecting the reinsurance 
was done without the state and for its transaction no 
privilege or | California needful. The tax 
cannot be sustained either as laid on property, business 


= 


was 


done, or transactions carried on within the state, or as a 
tax on a privilege granted by the state.” 
Mr. Justice Carpozo took no part in the case.* 
Mr. Justice BLAcK’s dissenting opinion was de- 
voted largely an exposition of his view that the 
term “persor the Fourteenth Amendment does not 


include corporations. In this connection he urged that 
neither the history nor the language of the Fourteenth 
Amendment justifies its application for the protection 
and expressed the opinion that the 
rule previous decisions interpreting 
\mendment to include corporations. 
Referring to the historical purposes of the Amend- 
ment, and t delayed discovery of its application to 
corporations, Mr. Justice BLACK said: 


of corporations 
I + 


Court should 
the Fourteent 


... The historical purpose of the Fourteenth Amend- 
ment was cl set forth when first considered by this 
Court, in the 1ughter House Cases, 16 Wall. 36, decided 
April, 1873—less than five years after the proclamation of 


its adoptior Mr. Justice Miller speaking for the Court 
said: 

“*Among the first acts of legislation adopted by several 
of the States in the legislative bodies which claimed to be 
in their nor relations with the Federal government, 
were laws nposed upon the colored race onerous 


disabilities 
pursuit of life 
their freedon 


burdens, and curtailed their rights in the 
liberty and property to such an extent that 
of little value, while they had lost the 


protectior they had received from their former 
owners fron ‘tives both of interest and humanity. 
‘These umstances, whatever of falsehood or mis- 
conception may have been mingled with their presentation, 
forced the nviction that something more was neces- 
sary in the Constitutional protection to the unfor- 
tunate race who have suffered so much... . (Congressional 
leaders) accordingly passed through Congress the proposi- 
tion for the fourteenth amendment, and . declined to 
treat as restored to their full participation in the govern- 


-_ 


ment of the the States which had been in insurrec- 


tion, until tl ratified that article by a formal vote of 
their legislative bodies. (p. 70.) 

“Certainly hen the Fourteenth Amendment was sub- 
mitted for approval, the people were not told that the 


states of the South were to be denied their normal relation- 
ship with the Federal Government unless they ratified an 


amendment granting new and revolutionary rights to cor- 
porations This Court, when the Slaughter Houses cases 
were decided in 1873, had apparently discovered no such 
purpose. The records of the time can be searched in vain 





for evidence that this Amendment was adopted for the 
benefit of corporations. It is true that in 1882, twelve years 
after its ad and ten years after the Slaughter Houses 
cases, supra argument was made in this Court that a 
Journal of tl joint Congressional Committee which 
framed the Amendment, secret and undisclosed up to that 
date, indicated the Committee’s desire to protect corpora- 


tions by the use of the word ‘person.’ Four years later, 
in 1886, this Court in the case of Santa Clara County v. 
Southern Pacific Railroad, 118 U. S. 394, decided for the 
first time that the word ‘person in the Amendment did in 
include corporations. A secret purpose on 
members of the Committee, even if such be 
would not be sufficient to justify any 
The history of the Amendment proves 
vere told that its purpose was to protect 


some instance 
the part of the 
the fact, however 
such construction 
that the peopl 





took no part in the decision of 


*Mr. Justice Cardoz 
| iewed in this issue 


weak and helpless human beings and were not told that it 
was intended to remove corporations in any fashion from 
the control of state governments. The Fourteenth Amend- 
ment followed the freedom of a race from slavery. Justice 
Swayne said in the Slaughter Houses Cases, supra, that 
‘by “any person” was meant all persons within the juris- 
diction of the State. No distinction is intimated on account 
of race or color.’ Corporations have neither race nor color 
He knew the Amendment was intended to protect the life, 
liberty and property of human beings.” 

A discussion then followed of the language of the 
Amendment in which it was argued that its very terms 
negative the theory that it was intended to include the 
protection of corporations. The dissent was concluded 
with the following comment: 

“This Amendment sought to prevent discrimination 
by the states against classes or races. We are aware of 
this from words spoken in this Court within five years 
after its adoption, when the people and the courts were 
personally familiar with the historical background of the 
Amendment. ‘We doubt very much whether any action 
of a State not directed by way of discrimination against 
the negroes as a class, or on account of their race, will 
ever be held to come within the purview of this provision.’ 
Yet, of the cases in this Court in which the Fourteenth 
Amendment was applied during the first fifty years after 
its adoption, less than one-half of one percent invoked it 
in protection of the negro race, and more than fifty per 
cent asked that its benefits be extended to corporations. 

“Tf the people of this nation wish to deprive the States 
of their sovereign rights to determine what is a fair and 
just tax upon corporations doing a purely local business 
within their own State boundaries, there is a way provided 
by the Constitution to accomplish this purpose. That way 
does not lie along the course of judicial amendment to 
that fundamental charter. An Amendment having that 
purpose could be submitted by Congress as provided by 
the Constitution. I do not believe that the Fourteenth 
Amendment had that purpose, nor that the people believed 
it had that purpose, nor that it should be construed as 
having that purpose. , 

“T believe the judgment of the Supreme Court of 
California should be sustained.” 

The case was argued by Mr. William Marshall 
Bullitt and Mr. B. M. Anderson for the appellant, and 
by Mr. Neil Cunningham for the appellee. 
Practice—Effect of Judgment Under Full Faith and 

Credit Clause 

Under the full faith and credit clause a judgment ob- 
tained by a defendant on a cross-action against the plaintiff, 
where service is made on the plaintiff’s attorney rather than 
by personal service on the plaintiff, if valid under the law of 
the state in which such judgment was obtained, is entitled 
to the same effect in another state, even though under the 
laws of the latter state personal service on the cross- 
defendant is required for a valid judgment. 

Adam v. Saenger et al. 82 Adv. Op. 409; 58 Sup 
Ct. Rep. 454. 

In this opinion, by Mr. Justice Stone, the Su 
preme Court considered the validity of and the effect 
to be given in Texas to a judgment of the Supreme 
Court of California. The petitioner, assignee of a Cali 
fornia judgment against Beaumont Export & Import 
Company, a Texas corporation, brought the suit under 
review in a Texas court. The suit in Texas was based 
upon a judgment which had previously been obtained 
in California. The Texas courts sustained a demurrer 
to the complaint and dismissed the suit. On certiorari, 
the judgment was reversed by the Supreme Court 

The judgment sued upon in Texas was one which 
had been obtained in California in a cross-action which 


had heen commenced in a suit pending in California 
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by the defendant (as cross-plaintiff) in the action in 
that State against the plaintiff (as cross-defendant ). 
The principal question raised on the demurrer to the 
complaint was whether the service of a cross-complaint 
upon the plaintiff’s attorney in California was sufficient 
to sustain the judgment founded upon it. The Texas 
courts expressed the view that the rule in Texas is that 
a cross-action occupies the status of an independent 
suit and requires personal service upon the cross-de 
fendant and that, consequently, in the absence of a 
waiver of such service, or an appearance by the cross 
defendant, personal service on the latter must be had 
in order to confer jurisdiction upon the Court to de 
termine the matter and render judgment. It conse 
quently held that the California judgment could not 
be enforced in Texas. 

The Supreme Court in reviewing the case observed 
that under the full faith and credit clause, Art. IV, 
Sec. 1, of the Constitution, and under R.S. 905, U.S.C 
687, enacted pursuant thereto, the duly attested record 
of the judgment of a state is entitled to such faith and 
credit in every court within the United States as it 
has by the law and usage in the state from which it 
is taken. It observed further that the effect of the 
California proceeding is not controlled by the deci 
sion of the Texas courts, but is open for review by the 
Supreme Court itself. 

Upon this background, the Supreme Court then 
proceeded to an examination of the effect of the pro 
ceedings had in California and concluded that in Cali 
fornia they were sufficient to sustain a valid judgment 
in favor of the petitioner and, accordingly, that like 
effect must be given the judgment in Texas, under the 
full faith and credit clause. The reasoning of the Court 
leading to this conclusion was stated as follows by Mr 
Justice STON? 

“Section 442 of the California Code of Civil Procedure 
specifically provides that a defendant may secure affirma 
tive relief upon ‘cross-complaint’ which ‘must be served 
upon the parties affected thereby,’ and requires service of 
‘summons upon the cross-complaint’ only upon such parties 
as ‘have not appeared in the action.’ Arguing that action 
means only ‘cross-action’ and not the original action 
brought by the plaintiff, the Texas court concluded that 
a plaintiff who has not appeared in the cross-action must 
be served with summons ‘as upon the commencement of 
an original action.” But the word ‘action,’ even if sus- 
ceptible of such meaning, cannot be so interpreted in the 
face of the pleaded California decisions which hold that a 
cross-complaint may be served on the attorney of one who 
is already a party to the original action. ; 

“Section 1015 provides that in all cases where a party 
whether resident or non-resident, has an attorney in an 
action, ‘the service of papers, when required, must be upon 
the attorney instead of the party, except service of sub 
poenas, of writs and other process issued in the suit, and 
of papers to bring him into contempt.’ The Court of 
Civil Appeals construed this section as requiring ‘service 
of subpoenas, of writs, and other process issued in the 
suit’ upon the party rather than the attorney, and as in- 
cluding the cross-complaint in the terms ‘writ’ and ‘process.’ 
But assuming that a cross-complaint served without sum- 
mons may be so characterized, it is clear that the section 
does not by its terms preclude valid service of the cross- 
complaint upon the attorney for a party which, as we have 
seen, §442 permits. Section 1015 directs service upon the 
attorney of all but three types of papers excepted, but 
says nothing as to the effectiveness of service of those 
papers upon him. Section 1011, set out in the pleading 
though not referred to in the court’s opinion, reads, ‘Notices 
and papers, when and how served. The Service may be 
personal, by delivery to the party or attorney on whom 
the service is required to be made. 





“The question whether §1015 does forbid service of 
a cross-complaint on the attorney has been definitely an- 
swered in the negative by the Supreme Court of California, 
which, in Farrar v. Steenburgh [193 Cal. 94, 97] held, 
‘Service of a cross-complaint upon a plaintiff who appears 
by an attorney is not made by a summons to the plaintiff, 
but by delivery of a copy of the cross-complaint to the 
attorney.’ Upon this ground the California District Court 
of Appeals, in cases on which petitioner relies, has sus- 
tained judgments taken upon default in a cross-action 
begun by service of the cross-complaint on the plaintiff's 
attorney. Upon all the pleaded evidence of the Cali- 
fornia law, to the consideration of which we are restricted 
by the present state of the record, we think the only in- 
ference to be drawn is that the service in the California 
suit was authorized by California law.” 

In concluding his opinion, Mr. Justice STONE 
called attention to the fact there is nothing in the Four- 
teenth Amendment to prevent a state from adopting 
procedure whereby a judgment in personam may be 
rendered in a cross-action against a plaintiff by service 
of process or pleading on his attorney of record. In 
elaboration of this he said: 

“There is nothing in the Fourteenth Amendment to 
prevent a state from adopting a procedure by which a 
judgment in personam may be rendered in a cross-action 
against a plaintiff in its courts, upon service of process or 
of appropriate pleading upon his attorney of record 
The plaintiff having, by his voluntary act in demanding 
justice from the defendant, submitted himself to the juris- 
dicjion of the court, there is nothing arbitrary or unreason 
able in treating him as being there for all purposes fot 
which justice to the defendant requires his presence. It is 
the price which the state may exact as the condition of 
opening its courts to the plaintiff.” 

Mr. Justice BLAcK concurred in the result. 

The case was argued by Mr. M. G. Adams for the 
petitioner, and by Mr. Oliver J. Todd for the re 
spondent. 


Federal Safety Appliance Act—Scope of Duty 
Prescribed by Act 

Under the Federal Safety Appliance Act, the duty of 
a carrier subject thereto extends to an employee of another 
carrier whose employment requires him to inspect a car in 
the use of the other carrier before the same is accepted by 
the employing carrier. Consequently, an employee of a 
trunk line carrier, employed to inspect cars while in the 
use of a terminal railroad prior to their acceptance by the 
trunk line carrier, may recover under the Federal Safety 
Appliance Act for personal injury sustained by him as a 
result of a defect proscribed by that Act, which occurred 
during the inspection of a car still in the use of the terminal 
railroad. 

Brady v. Terminal Railroad Association of St 
Louis, 82 Adv. Op. 431; 58 Sup. Ct. Rep. 424 

In this case the Court considered the scope of th 
duty imposed by the Federal Safety Appliance Act 
The petitioner was an employee of the Wabash Railway 
Company, engaged as a car inspector at Granite City, 
Illinois. He was there injured while inspecting a car 
brought by the respondent, Terminal Railroad, fron 
St. Louis to Granite City. 

At the latter point the car was placed upon a track 
of the Wabash known as a “receiving” or “inbound’ 
track. The purpose of the inspection was to determin¢ 
whether the car would be accepted by the Wabash, and 
both it and the respondent were carriers engaged in 
interstate commerce. In the course of making his in 


spection, petitioner stood upon one of the side ladders 
of the car and, in attempting to pull himself to the 
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k hold of a grabiron which came loose, 
supporting board, causing the peti- 
to sustain personal injury. It was 

supporting the grabiron had be- 

end to end on the inside and, to 

e upper side around the bolts hold- 
to the board. 

first sued his employer, the Wabash, 

the provisions of the Safety Appliance 


reme Court of Missouri denied recovery 


that the car had not been accepted by 
time the accident occurred. While 
ling, the petitioner sued the Terminal 
Missouri courts. The state courts 


defendant. On certiorari, this was re- 


Supreme Court in an opinion by Mr. 

HUGHES. 

iestion considered was whether the car 

he respondent at the time of the in 
was resolved against the Terminal 


uestion considered was whether the 
the Terminal Railroad had ended. In 
his question, it was pointed out that 
not accepted the car and that, since 
hdrawn from use and was still in pos- 
erminal Railroad, that company was 
tutory duty with respect to it. This 
led to the issue whether, under the 
inal Railroad owed a duty to the 
time in question. Pointing out that 

the carrier’s duty is not limited to 
he petitioner's work required him to 
and further that the statutory lability 

upon the railroad’s negligence, the 


' 


decision of the Supreme Court of 


id not been withdrawn from use and 
ession of the Terminal Association, its 
continued and the question is whether 
g to petitioner. The fact that petitioner 
ee of the Terminal Association did not 
e it from duty to him We have said 
f the duty imposed by the statute and the 
from its performance’ usually determine 
entitled to invoke its protection. It was 

held that the power brakes required 

nce Act were not only for the safety 
ees and passengers on trains but also of 
hig! . . In the 

yner in the course of his duty would 
upon the car and use the grabiron, 
enefit of the statute would exend to 


iways at railway crossings. . 


was not employed by the carrier holding 

less he was outside the scope of the statute 

1 character of his work His work 

tion to discover defects of the sort here 
1] +] 


Ww ¢ as.otners 

stion must be determined in the light 
the obligation resting upon the carrier 
use of a defective car. The statutory 
sed upon the carrier’s negligence. The 
absolute one and the carrier is not 

wing of care however assiduous. 
the statutory requirements is shown by 
embraces all locomotives, cars and similar 
ny railway that is a highway of inter- 
nd is not confined exclusively to vehicles 
Laying down this compre- 
matter of public policy, Congress has 
of those employed in inspecting cars. 
been liberally construed ‘so as to give a 





nmerce 


y the proximate cause 


ever mer 


of which was a failure to comply with a requirement of 
the Act”... 

“We think that these considerations require the con- 
clusion that one is not to be denied the benefit of the 
Act because his work was that of inspection for the pur- 
pose of discovering defects. As we said in Louisville & 
Vashville R. Co. v. Layton, [243 U. S. 617], the liability 
‘springs from its being made unlawful to use cars not 
equipped as required,—not from the position the employee 
may be in or the work which he may be doing at the mo 
ment when he is injured,’ provided the defective equipment 
is the proximate cause of the injury. 

“The fact that petitioner was looking for defects of 
the sort which caused his injury does not prevent recovery 
as the statute expressly excludes the defense of assump 
tion of risk. 45 U.S. C. 7, 54. 

“The judgment is reversed and the cause is remanded 
for further proceedings not inconsistent with this opinion.” 

The case was argued by Mr. Mark D. Eagleton for 
the petitioner, and by Mr. Walter N. Davis for the re 
spondent. 

National Labor Relations Act—Jurisdiction of Dis- 
trict Courts to Enjoin Proceedings of National 
Labor Relations Board 

Under the National Labor Relations Act, the United 
States District Courts have no jurisdiction to enjoin pro- 
ceedings of the National Labor Relations Board on com- 
plaints of unfair labor practices, even though the party 
seeking injunctive relief alleges that interstate commerce 
is not involved in the transactions under investigation. 
Congress has vested jurisdiction in respect of the subject 
matter in the National Labor Relations Board and judicial 
review of its actions is vested in the Circuit Courts of 
Appeals. 

Myers et al. v. Bethlehem Shipbuilding Corp 
Ltd., 82 Adv. Op. 399; 58 Sup. Ct. Rep. 459. 

Newport News Shipbuilding and Dry Dock Co. v. 
Schauffler, 82 Adv. Op. 406; 58 Sup. Ct. Rep. 466. 

In two separate opinions in the above cases, de 
livered by Mr. Justice BrAnpeE!Is, the Supreme Court 
considered the jurisdiction of the federal District Courts 
to enjoin the conduct of proceedings by the National 
Labor Relations Board. That Board, in the Myers 
case, on a charge filed with it by the Industrial Union 
of Marine and Shipbuilding Workers of America, 
Local No. 5, of unfair labor practices by the Bethle 
hem Shipbuilding Corporation, Ltd., filed a complaint 
against the shipbuilding company. The complaint spe 
cifically alleged that the respondent company was en 
gaged in interstate commerce and that it dominated 
and interfered with a labor organization in its plant 
The Board notified the corporation that a hearing 
would be held on a certain day in Boston in accord 
ance with the regulations of the Board, and that th 
corporation would have the right to appear in person 
or otherwise and give testimony. 

On the day fixed for the hearing, the corporation 
filed a bill in equity in a Federal District Court in Mas 
sachusetts seeking to enjoin the holding of a hearing 
on the complaint in question. Another bill in equity 
involving similar facts and contentions was filed by 
certain employees of the corporation and officers of the 
labor organization said to be dominated by the com 
pany. 

The District Court issued a restraining order and, 
later, a preliminary injunction. Its decrees were af 
firmed by the circuit court. On certiorari, the Su 
preme Court ruled that the District Court was without 
power to enjoin the Board from holding hearings. Mr 
Justice BRANDEIS, in delivering the opinion of the 
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Court, first pointed out that there was no claim that 
the statutory provisions or rules of procedure are ille 
gal, or that the corporation was not given ample op- 
portunity to answer the complaint or to contest the 
charges; but that the claim was that the provisions of 
the law are not applicable to the corporation’s business 
at the plant in question because the operations there 
are not carried on and the products manufactured there 
are not sold in interstate or foreign commerce. It was 
argued that the corporation’s relations with its em- 
ployees did not burden or interfere with interstate o1 
foreign commerce; that hearings would be futile; and 
that such hearings would result in irreparable damage 
to the employer, not only by reason of direct cost 
and loss of time, but also because of impairment of 
the good will and harmonious relations existing be 
tween the employer and its workmen 

These contentions were rejected, upon the ground 
that the power to deal with the matter has been vested 
in the Board and in the District Courts of Appeals. As 
to this, Mr. Justice BRANDEIS said: 


“The District Court is without jurisdiction to enjoin 
hearings because the power ‘to prevent any person from 
engaging in any unfair practice affecting commerce,’ has 
been vested by Congress in the Board and the Circuit 
Court of Appeals, and Congress has declared: ‘This 
power shall be exclusive, and shall not be affected by any 
other means of adjustment or prevention that has been 
or may be established by agreement, code, law, or other 
wise. The grant of that exclusive power is constitu 
tional, because the Act provided for appropriate procedure 
before the Board and in the review by the Circuit Court 
of Appeals an adequate opportunity to secure judicial 
protection against possible illegal action on the part of 
the Board. No power to enforce an order is conferred 
upon the Board. To secure enforcement, the Board must 
apply to a Circuit Court of Appeals for its affirmance. And 
until the Board’s order has been affirmed by the appro- 
priate Circuit Court of Appeals, no penalty accrues for 
disobeying it. The independent right to apply to a Circuit 
Court of Appeals to have an order set aside is conferred 


upon any party aggrieved by the proceeding before the 


Board. The Board is even without power to enforce 
obedience to its subpoena to testify or to produce written 
evidence. To enforce obedience it must apply to a Dis 


trict Court; and to such an application appropriate defence 
may be made.” 

Reference was then made to the language of the 
Court in National Labor Relations Board v. Jones & 
Laughlin Steel Corp., 301 U.S. 1, sustaining the pro- 
cedural provisions of the law. The opinion then empha 
sized that in cases where interstate commerce is not 
involved, defence on that ground should be made be- 
fore the Board, and in case of its erroneous ruling re 
sort should be had to the Circuit Court of Appeals. In 
developing this point, Mr. Justice BRANDEIS said: 

“Tt is true that the Board has jurisdiction only if the 
complaint concerns interstate or foreign commerce. Un- 
less the Board finds that it does, the complaint must be 
dismissed. And if it finds that interstate or foreign com 
merce is involved, but the Circuit Court of Appeals con- 
cludes that such finding was without adequate evidence to 
support it, or otherwise contrary to law, the Board’s peti- 
tion to enforce it will be dimissed, or the employer’s peti- 
tion to have it set aside will be granted. Since the pro- 
cedure before the Board is appropriate and the judicial 
review so provided is adequate, Congress had power to 
vest exclusive jurisdiction in the Board and the Circuit 
Court of Appeals.” 


\ttention was given also the employer’s conten- 
tion that in view of its denial that interstate or foreign 





commerce was involved, it is subjected to irreparable 
injury in violation of its constitutional rights, unless 
the District Court has power to issue an injunction 
against the holding of a hearing by the Board. In 
rejecting this contention, the Court pointed out that, 
if sound, it would result in the substitution of the Dis- 
trict Court for the Board as the tribunal to hear the 
case in the first instance, contrary to the intent of 
Congress. The contention was also characterized as 
contrary to the rule of judicial administration that no 
one is entitled to judicial relief for a supposed or threat 
ened injury until the prescribed administrative remedy 
has been exhausted. 

The case was argued by Mr. Robert B. Watts for 
the petitioner, and by Mr. Claude R. Branch for the 
respondent. 

In the Newport News Shipbuilding and Dry Dock 
Company case, charges of unfair labor practices were 
also involved and the Board filed a complaint against 
the employer giving notice of a hearing pursuant to 
the Act. The employer did not answer the complaint, 
but sued in a federal court in Virginia to enjoin the 
holding of a hearing. There the District Court and 
the Circuit Court of Appeals both denied the injunctive 
relief sought, being of the view that the statute provided 
an adequate remedy and equitable relief would not lie 
until the administrative remedy under the statute had 
been exhausted. On certiorari, the decree of the court 
below was affirmed in an opinion by Mr. Justici 
3RANDEIS for the reasons stated in Bethlehem Ship- 
building Corp., Ltd., v. Myers. 

In addition, there was a brief « 
subordinate points. 

This case was argued by Mr. H. H. Rumble & M1 
Fred H. Skinner for the petitioner, and by Mr. Robert 
B. Watts for the respondent 


liscussion of three 


State Statutes—Regulation of State Highways— 
Limitations on Weight and Width of Trucks 
The South Carolina statute, imposing limitations of 

weight and width on motor trucks and semi-trailer trucks, 

which are non-discriminatory as between interstate and 
intrastate commerce, does not impose an undue burden on 
interstate commerce, and is a valid exercise of the State’s 
power to foster safe and economical use of its highways. 

South Carolina State Highway Dept. v. Barnwell 

Bros., Inc., 82 Adv. Op., 469; 58 Sup. Ct. Rep. 510. 
In this case the Supreme Court considered the 

validity of an Act of South Carolina prohibiting the 

use, on state highways, of motor trucks and “semi 
trailer trucks’ whose width exceeds 90 inches, and 
whose weight (including load) exceeds 20,000 pounds 

For purposes of the weight limitation the semi-motor 

truck is considered as a single unit. The principal 

question involved was whether the prohibition imposed 

an unconstitutional burden on interstate commerce. 
The appellees included the original plaintiffs, who 

were truckers and interstate shippers; the Interstate 

Commerce Commission; and others who were allowed 

to intervene as plaintiffs. The suit was brought in a 

specially constituted federal District Court of three 

judges, against officials of the State to enjoin enforce- 

ment of the Act, on the ground that sections 4 and 6 

relating to weight and width have been superseded by 

the Federal Motor Carrier’s Act of 1935; that they 
violate the due process clause of the Fourteentl 

\mendment; and are an unreasonable burden on inter 
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state commerce. Certain railroads were allowed to be- 
come parties defendant. 

The District Court made comprehensive findings, 
and ruled that the state Act had not been superseded 
by the federal Act, and also that the challenged pro- 
visions did not violate the Fourteenth Amendment; 
but it held that the weight and width regulations placed 
an undue burden on interstate motor traffic passing 
over certain specified state highways, and enjoined the 
enforcement of the weight provision against interstate 
motor carriers on specified state highways and also 
the width limitation of 90 inches, except in cases of 
vehicles exceeding 96 inches in width 

On appeal the Supreme Court reversed the decree 
in an opinion by Mr. Justice Stone. In discussing 
the questions volved the Supreme Court first 
observed that while the findings of the District Court 
were not assailed, nevertheless it had reached its con- 
clusion after weighing conflicting evidence. This evi- 
dence was reviewed in the opinion in some detail. It 
was noted also that the trial court, in reaching its 
conclusions, assumed that the commerce clause imposes 
on state regulations of this character a standard of 
reasonableness more exacting when applied to inter- 
state commerce than that required by the Fourteenth 
Amendment as to all traffic, and that a standard of 
weight and width appropriate to state regulations when 
applied to intrastate traffic may be prohibited because 
of its effect on interstate commerce, although the con- 
ditions relating to both classes of traffic are the same 
as respects safety and protection of the highways. 

It was also pointed out that Congress has not 
undertaken to prescribe the weight and size of motor 
vehicles operating in interstate commerce, but has left 
to the states sucl as they retained in the Con- 
stitution. 

Mr. Justici 
of the Court wl 
the commerce cl 
even though tl 
in some measure 


power 


STONE then discussed prior rulings 

leave to the states, notwithstanding 
use, power to regulate local matters 
regulations affect interstate commerce 
and said: 


“While the nstitutional grant to Congress of power 
to regulate interstate commerce has been held to operate 
of its own force to curtail state power in some measure, it 
did not forestall state action affecting interstate com- 
merce Ever Willson v. Black Bird Creek Marsh 
Co., 2 Pet. 245, and Cooley v. Board of Port Wardens, 12 
How. 299, it |} been recognized that there are matters of 


local concern, the regulation of which unavoidably involves 
some regulati nterstate commerce but which, because 
of their local character and their number and diversity, may 

I] with by Congress. Notwithstanding the 


never be fully 
commerce clause uch regulation in the absence of Con- 


gressional action has for the most part been left to the 
states by the d sions of this Court, subject to the other 
applicable co! tutional restraints. 

“The commerce clause, by its own force, prohibits dis- 
crimination against interstate commerce, whatever its 


form or method, and the decisions of this Court have rec- 
ognized that there is scope for its like operation when state 
legislation nominally of local concern is in point of fact 
1imed at interstate nmerce, or by its necessary operation 
is a means of gaining a local benefit by throwing the at- 
tendant burdens those without the state. It was to 


end these practices that the commerce clause was adopted. 

The « nerce clause has also been thought to set its 
wn limitation state control of interstate rail carriers 
lude the subordination of the efficiency and 
f interstate traffic to local service require- 


T 
r 
~( 


so as to pre 
onvenience 
ents.’ 

J 


that the present case did 


which the existence of fed 





eral regulatory power over interstate commerce forces 
conformity to standards which Congress might adopt, 
but has not, and said: 

“But the present case affords no occasion for saying 
that the bare possession of power by Congress to regulate 
the interstate traffic forces the states to conform to stand 
ards which Congress might, but has not adopted, or curtails 
their power to take measures to insure the safety and con 
servation of their highways which may be applied to like 
traffic moving intrastate. Few subjects of state regulation 
are so peculiarly of local concern as is the use of state 
highways. There are few, local regulation of which is so 
inseparable from a substantial effect on interstate com 
merce. Unlike the railroads, local highways are built, 
owned and maintained by the state or its municipal sub 
divisions. The state has a primary and immediate concern 
in their safe and economical administration. The present 
regulations, or any others of like purpose, if they are to 
accomplish their end, must be applied alike to interstate and 
intrastate traffic both moving in large volume over the 
highways. The fact that they affect alike shippers in 
interstate and intrastate commerce in large number within 
as well as without the state is a safeguard against their 
abuse.” 

After reference to rulings sustaining the power of 
the states to impose regulations which do not discrim 
inate against interstate commerce, Mr. Justice STONE 


stated that, in the absence of federal action on the 
subject, the judicial function under the commerce 
clause as well as under the Fourteenth Amendment 


stops with the inquiry whether the state in adopting 
the regulations in question has chosen means that are 
reasonably adapted to the end sought. On both of 
these questions the Court sustained the action of th 
state legislature and stated its reasons therefor, as 
follows: 

“Here the first inquiry has already been resolved by 
our decisions that a state may impose non-discriminatory 
restrictions with respect to the character of motor vehicles 
moving in interstate commerce as a safety measure and as 
a means of securing the economical use of its highways. In 
resolving the second, courts do not sit as legislatures, either 
state or national. They cannot act as Congress does when 
after weighing all the conflicting interests, state and na 
tional, it determines when and how much the state regu 
latory power shall yield to the larger interests of a national 
commerce. And in reviewing a state highway regulation 
where Congress has not acted, a court is not called upon, 
as are state legislatures, to determine what, in its judg 
ment, is the most suitable restriction to be applied of those 
that are possible, or to choose that one which in its opin 
ion is best adapted to all the diverse interests affected. 
When the action of a legislature is within the scope of its 
power, fairly debatable questions as to its reasonableness. 
wisdom and propriety are not for the determination of 
courts, but for the legislative body, on which rests the duty 
and responsibility of decision. This is equally the case 
when the legislative power is one which may legitimately 
place an incidental burden on interstate commerce. It is 
not any the less a legislative power committed to the states 
because it affects interstate commerce, and courts are not 
any the more entitled, because interstate commerce is af 
fected, to substitute their own for the legislative judg 
ment. 

“Since the adoption of one weight or width regulation 
rather than another, is a legislative not a judicial choice, its 
constitutionality is not to be determined by weighing in 
the judicial scales the merits of the legislative choice and 
rejecting it if the weight of evidence presented in court 
appears to favor a different standard. Jeing a legis 
lative judgment it is presumed to be supported by facts 
known to the legislature unless facts judicially known or 
proved preclude that possibility. Hence, in reviewing the 


present determination we examine the record, not to see 
the findings of the court below are 


whether supported by 
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evidence, but to ascertain upon the whole record whether 
it is possible to say that the legislative choice is without 


t only does tl 


rational basis. . . Noto ie record fail to exclude 
that possibility, but it shows affirmatively that there is ade 
quate support for the legislative judgment ” 

A review of the evidence as to the weight regula 
tion then followed leading to the conclusion that the 
action of the State was amply sustained by the evidence 
The regulation as to width was also sustained with a 
brief comment touching the width of highways in the 
state and other factors relating to safety and economy 

Mr. Justice Carpozo and Mr. Justice REED 
took no part in the case 

The case was argued by Messrs. Steve C. Griffith 
and Thomas W. Davis for the appellants, and by 
Messrs. S. King Funkhouser and Frank Coleman for 


the appellees. 


Insurance—Double Indemnity—Presumption of 
Accidental Death 

In a suit in a federal court to recover damages under 
a double indemnity clause of a life insurance policy, where 
double indemnity is payable if the insured’s death was 
accidental, but not if death was the result of suicide, the 
presumption of accidental death ceases when evidence has 
been introduced sufficient to sustain a finding that death 
was not accidental, and in such circumstances the insurer 
is not under a burden to prove suicide by a preponderance 
of evidence. 

Vew York Life Ins. Ci Gamer, 82 Adv. Op 
180; 58 Sup. Ct. Rep. 500 

This case uit to recover double 
indemnity on a life insurance policy issued by the 
petitioner. The insured died by gunshot and _ the 
respondent as executrix, brought suit in a state court 
in Montana to recover $20,000 damages under a double 


indemnity clause contained in the policy The perti 
nent parts of that clause read as follows: 

“The Double Indemnity hall be payable upon re 
ceipt of due proof that the death of the Insured resulted 


directly and independently of all other causes from bodily 
injury effected solely through external, violent and acci 
dental means. shall not be payable 
if the Insured’s death resulted from_ self-destructior 
whether sane or insane 


The insurance company) rel oved the case to a 


federal court on the ground of devirsity of citizenship, 
and conceded the plaintiff was entitled to the face 
amount of the policy. This amount was deposited in 
court, with interest The insurer denied that death 
was through accidental means, and, as an affirmative 
defense, alleged that the deatl f the insured resulted 


from suicide. 

The case was tried twice and at the first trial a 
verdict was directed for the defendant. On appeal this 
was reversed, the Circuit Court of Appeals taking the 
view that the question of accidental death was for the 
jury. At the second trial the defendant again requested 
a directed verdict at the close of the evidence, asserting 
that the proof failed to establish accidental death and 
showed that it was by suicide sut the court denied 
the motion and submitted the case to the jury. The 
charge to the jury contained the following: 

“The question remains as to whether the death wa 
accidentally caused, or the means of the death was acci 
dental or whether it was suicide. But when the defendant 
took the position that it takes here it assumed the burden 
of proving to you by a preponderance of evidence that 
Walter Gamer killed himself v 

“The presumption of law 


luntarily 
that the death was not 


voluntary and the defendant i1 er to sustain the issue of 


suicide must overcome this pr t nd satisfy 
the jury, by a preponderance of the « I that his death 
was voluntary. i 

The jury found a verdict for the plaintiff for the 


$20,000, with interest, and a judgment for that sum 
was affirmed by the Circuit Court \ppeals. On 
certiorari, the judgment was reversed by the Supreme 
Court in an opinion by Mr. Justice Butlet He first 
considered the question whether the defendant was 
entitled to a directed verdict and concluded it sucl 
direction was not warranted on the evidence 

The Court also passed u 
the instructions quoted above In dealing with this 
question examination was made of the ruling in the 
Travelers Ins. Co. v. McConk 12, S. 661 iF 
that case the Court had said 


on the correctness oO 
1 
' 


‘Did the court err in saying to the jury that upor 


the issue as to suicide the law was for the plaintiff unless 


that presumption was overcome by < petent evidence 
This question must be answered in the 1 tive. The condi 
tion that direct and positive proof must be made of deatl 
having been caused by external, violent and accidental mean 
did not deprive the plaintiffs, when making such proof, of 
the benefit of the rules of law established for the guidanc: 
of courts and juries in the investigation and determinatio1 
f tact 4 

The Court then expressed thi iew that the 
opinion from which the foregoing statement was quoted 


contained no suggestion that the Court deemed th« 
issue as to burden of proof arising on a general denial 
to be affected by the defendant’s alle 


gation of suicide 


and that it was consistent with the ruling that the pre 
sumption of accidental death is not evidence and ceases 
upon the introduction of substantial proof to the con 


Accordingly the Court found that the opinion 
instructions 


trary. 
in the McConkey case did not sustain the 
challenged here. 

Mr. Justice BuTLer then proceeded to an an 
alysis of the instant case and to the following state 
ment of the applicable rule 

“Under the contract in the « v before us, double 


indemnity 1s payable only on proof of de iccident as 





there defined. The burden was on plaintiff to allege and 
by a preponderance of the evidence to prove that fact. The 
complaint alleged accident and negat 1 self-destruction 
[he answer denied accident and alleged suicide. Plaintiff's 
negation of self-destruction taken with defendant's allega 
tion of suicide served to narrow the possible field of cot 
troversy. Only the issue of accidental death vel noi 
remained. The question of fact to be tried was precisel 
the same as if plaintiff merely alleged accidental death a1 
defendant interposed denial witl 

“Upon the fact of violent deat thout more, the pre 
sumption, i. e., the applicable rule of | required the 11 
ference of death by accident rather than by suicide. A 
the case stood on the pleadings, the law req judgmer 
for plaintiff. Travelers’ Ins. Co. 7 f nkey, supra, 665 
It was not submitted on pleadings but on pleadings an 
proof. In his charge the judge had to apply the law to the 





case as it then was. The evidence being ent to sus 
tain a finding that the death was not due to accident, the 
was no foundation of fact for the application of the pre 
sumption; and the case stood for decision by the jury upx 
the evidence unaffected by the ru that from the fact « 


violent death, there being nothing to show the contrar 


accidental death will be presumed The presumption 
not evidence and may not be given weight as evidence. 
} 


“In determining whether by the greater ght of ev 


dence it has been established that the death of the insur 


was accidental, the jury is required to consider all admitte 
and proved facts and circumstances upor hich the dete 


i 
mination of that issue depends and, in reaching its decisi 
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should take int unt the probabilities found from the 
evidence to atte t laims of the re spective parties. 

“The challe: nstructions cannot be sustained.” 

MR Carpozo and Mr. Justice REED 
took no part in 1 cast , 

Mr. J cK delivered a dissenting opinion 
in which th was expressed that the controversy 
should be det under the laws of Montana, and 
that under the i {f that State the challenged instruc- 
tions were {| [he dissenting opinion also urged 
that the effect the decision of the majority of the 
Court was to give the judge the right to decide when 
sufficient eviden is been introduced ; and take from 
the jury th t to find accidental death by violent 
and external 1 thereby transferring jury functions 
rom jury or This was thought to diminish 
the right of 1 jury guaranteed by the Seventh 
\mendment 

The cas ireued by Mr ] \. Poore for the 
petitioner, at Mr. William Meyer for the re- 


spondent 


Public Utilities—Valuation of Gas Company’s Prop- 

erty for Rate-Making Purposes—Procedure 

to Determine 

The judicial review of a rate order of a 
state railroad commission may, consistently with the re- 
quirements of the due process clause of the Fourteenth 
Amendment, be vested in a state court for trial by a jury. 

The due process clause does not require that the state 
procedure in such a case shall provide that special issues 
shall be framed and submitted to the jury, or that par- 
ticular component parts of the public utility’s property 
shall be singled out and specially passed on by the jury. 


function of 





United | Service Co., v. Texas et al., 
82 Adv. Op. 49 58 Sup. | Rep. 483 

In this he Court passed upon an appeal 
from a Court Civil Appeals of Texas. That court 
had affirmed te order of the Railroad Commission 
of Texas ates to be charged for natural 
gas supplied by the appellant for domestic use in the 
City of Lars 

The Cit Laredo in December, 1931, by ordi- 
nance, reduced the gas rates from 75c to 40c per 1000 
cubic feet as Border Gas Company, which 
was supplying tural gas in Laredo, filed an appeal 
with the | Commission and lodged a super- 
sedeas bot ed by the ap] licable state statutes. 
The conditio1 f this bond was that the company 
should refund to the City, for the benefit of the con- 
sumers, any ss of rates over those finally deter- 
mined to b id reasonable rates on the value 
of the propert d and useful in supplying gas. 

lefore ti iring by the Commission the South 
Texas Gas | pany, which owned and operated the 
transmission properties and nsported the gas sold 
to the Texas Border Company, was made a party to 
the proceedi The Texas Border Gas Company 
ipplied to the City for an increase in rates, and on 
the latter’s failure to act, took an appeal to the Com- 
nission Tl ppeals were consolidated and _ the 
‘nited Gas blic Service Company, a Delaware Cor- 
poration, entered its appearance on both appeals, alleg- 


ng its acquisition of properties of both companies. 
f 1933, fixed the 


ssion, in June, 


ite at 55c per f.. and made the order retroactive 
Januar ] : 
The apy t then brought suit in the United 
ate T) estra the enforce ment of 
, é ( e State of Texas, mem 





bers of the Commission, and the City brought suit in 
the District Court of Travis County in the nature of 
an appeal under applicable Texas statutes, for the 
purpose of protecting the jurisdiction of the state court 
and of enforcing the Commission’s order if found to 
be valid. That court then stayed all proceedings by 
the Commission or state and city officials to enforce 
the order until determination of the suit. The federal 
District Court of three judges also stayed proceedings 
pending the determination of the suit in the state 
court. Meanwhile, the 75c rate has been charged by 
the company. 

The state court in April, 1934, sustained the Com 
mission’s order, except the provision thereof making 
the rate retroactive. On appeal to the Court of Civil 
Appeals the order was afhrmed including the retro 
active feature. The State Supreme Court refused a 
writ of error. 

On appeal to the Supreme Court a hearing was 
had and later a reargument. The result of the appeal 
was an affirmance of the judgment, in an opinion by 
Mr. Chief Justice Hughes. In his opinion he outlined 
the proceedings before the Commission, pointing out 
that it had received and examined the evidence offered 
and had heard arguments of counsel for the parties. 
Thereafter it had found the present fair value of the 
property to be $885,000. The Court also reviewed the 
proceedings in the District Court of Travis County 
pointing out that the trial there was a trial de novwo. 
In that court the trial was before a jury, a motion by 
the appellant to discharge the jury having been denied 
The entire record before the Commission was placed 
in evidence as well as additional testimony concerning 
the property valuation, depreciation reserve accrual, 
revenues, expenses, rates of return, etc. 

At the close of the evidence the appellant moved 
for a peremptory instruction in its favor and suspension 
of the Commission’s order for the years 1932 and 1933 
These motions were overruled. The appellant then 
moved for a submission of the case to the jury on 
“special issues” and not upon a “special charge.” The 
court then denied the appellant’s motion to require the 
jury to pass on special issues separately stated; that 
is, to require the jury to make separate findings as 
to valuation of component parts of the property and 
as to various other items. 

The trial court submitted the case to the jury on 
a single special issue stated as follows: 

“Do you find that the order of the Railroad Commi 
sion of Texas bearing date June 13, 1933, providing for a 
fifty-five cent gas rate to residential consumers within th 
city of Laredo, Texas, under the facts introduced in evi 
dence before you, is unreasonable and unjust as to defend 
ant, United Gas Public Service Company. Answer thi 
question ‘no.’’ 

In thus submitting the case various terms were 
defined for the jury by instructing them to such mat 
ters as fair return, fair value, operating 
annual depreciation and reproduction cost new. 

The jury found the special issue against the appel 
lant, and the latter moved for judgment notwithstand 
ing the verdict. Its motion was denied, judgment en 
tered, and an appeal was then taken to the Court of 
Civil Appeals. 

That court reached the conclusion that the 
appellant had not only failed to establish its claim for 
reversal, but that in the light of a presumption in favor 
of the validity of the Commission’s order and of the 


‘ves’ or 


expenses, 


quantum and character of proof necessary to rebut 
the 


presumption the evidence was insufficient as a 
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matter of law to show that the 55c rate order was 
unjust, unreasonable or confiscatory. It added that 
consequently all questions of practice “go out of the 
case.” Its conclusion was, further, that the trial court 
was in error in its ruling that the retroactive provision 
of the order was invalid. 

In passing on the questions involved Mr. CHIEF 
Justice HuGues separated them into two principal 
issues: (1) procedural due process; and, (2) the ques- 
tion of confiscation 

As to the first question the Court found no ground 
for holding that the appellant did not have a fair hear 
ing, since its evidence was received and weighed and 
its arguments heard and considered. 

Consideration was then given to the somewhat 
unusual feature of the proceeding which permitted a 
jury to pass upon the validity of the Commission’s 
rate order, the appellant having challenged the pro- 
priety of a trial by jury under the circumstances, and 
the manner of submitting the issues to the jury. 

As to the propriety of a jury trial of the issues, 
the Supreme Court found no constitutional impediment 
to such proceeding. Dealing with this question, and 
pointing out that historically juries have been called 
upon to pass upon many intricate and complicated 
questions, Mr. Justice HuGHEs said: 

“We do not fail to appreciate the difficulty in present 
ing to a jury the complicated issues in a rate case, espe- 
cially where, as here, the evidence is voluminous, embrac 
ing the conflicting valuations of experts and a host of de- 
tails in appraisals and in accounts of operations, with elab- 
orate tabulations. Even in trials of such cases without a 
jury the service of a special master for the analysis of the 
details in evidence with respect to values and return has 
been found advisable. We have had abundant occasion to 
become familiar with the difficulty of such determinations. 
But we are not dealing with questions of policy as to pro 
cedure. The State is entitled to determine the procedure of 
its courts, so long as it provides the requisite due process. 


\nd on that question we have never held that it is beyond. 


the power of the State to provide for the trial by a jury of 
questions of fact because they are complicated. Cases at 
law triable by a jury in the federal courts often involve 
most difficult and complex questions, as for example, in 
patent cases at law presenting issues of validity and in- 
fringement. Most difficult questions of fact in pro 
tracted trials, with much conflicting expert testimony, are 
not infrequently presented in criminal cases triable by jury 
The issue of life or death may be decided in such a case. 
We have held that a State may modify trial by jury or 
abolish it altogether but never that the time-honored 
method of resolving questions of fact by a jury must be 
abandoned by a State under compulsion of the Federal Con- 
stitution. And we find no warrant for such a ruling now.” 

The court was also of the opinion that the manner 
of submitting the issues to the jury did not violate 
any constitutional right of the appellant 

The Supreme Court also considered the charges 
of confiscation. In this connection it should be pointed 
out that the Court of Civil Appeals had reduced the 
valuation of the property to $750,000. A review of 
the evidence found it sufficient to support this action. 

As to the validity of the retroactive provision of 
the rate order the Supreme Court was equally divided 
and consequently that part of the order was also 
affirmed. 

Mr. Justice Reep took no part in the case. 

Mr. Justice Brack delivered a_ concurring 
opinion. In it he expressed disagreement with the 
view that a foreign corporation doing business in 
Texas comes within the protection of the Fourteenth 
Amendment 3ut assuming the applicability of the 
Fourteenth Amendment, he was of the opinion that 


the Court should not undertake to determine any 
question but that of confiscation (apart from pro- 
cedural questions). He observed that the record dis- 
closed a striking absence of satisfactory evidence of 
cost, funded indebtedness, the actual investments of 
stockholders, profits in past years, and the percentage 
of profits to actual investment. He also observed that 
the record showed the appellant to be an associate or 
affiliate of the Electric Bond and Share Company and 
the United States Gas System. Under these circum- 
stances Mr. Justice BLack was of the opinion that 
confiscation could not be proved merely by proof that 
the appellant’s books show alleged expenditures pur 
porting to have been made by or through affiliates. 
Concerning this he said: 

“Not only did appellant fail to prove the reasonable- 
ness of its intercompany dealings, but it did not—as re- 
quested in open court—produce a full list of salaries paid 
by its associates, affiliates, etc. It is true that evidence did 
show that some of the officers of associates, afhliates, etc., 
received from $65,000 to $100,000 a year but there was no 
proof of the reasonableness of such salaries or of their 
effect upon appellant’s local gas distribution expenses.” 

Mr. Justice BLAck also expressed his approval 
of the procedure of trying the issues before a jury as 
provided by the laws of Texas 

Mr. Justice McReynovps delivered a dissent- 
ing opinion in which Mr. Justice BUTLER concurred. 
In this opinion the view was taken that the appellant 
was afforded no adequate opportunity to obtain a fair 
judicial determination of its rights, and that the pro- 
ceedings in the state courts were an empty show. In 
this connection Mr. Justice McReyNo.ps said: 

“The Court of Civil Appeals took the cause for review 
upon the record made in the District Court. The following 
excerpts from its opinion sufficiently indicate the reasons 
which moved it partly to sustain and partly to overrule the 
judgment of the trial court and finally to approve the Com- 
mission s action in toto. 

“*We have reached the conclusion that appellant not 
only failed to establish its claim for reversal and rendition 
of judgment in its favor, but that when viewed in the light 
of the presumption in favor of the validity of the Commis 
sion’s rate order, and of the quantum and character of 
proof required to overcome such presumption, the evidence 
adduced was insufficient, as a matter of law, to show that 
the 55c rate order was either unjust and unreasonable or 
confiscatory. In view of this conclusion all questions of 
practice presented in “Part II” of the brief go out of the 
case. : 

“In absence of an actual test of the rate, the court on 
appeal must resolve all doubts against the complaining 
party; pare down valuations unsparingly; and the rate 
must appear to be clearly confiscatory, or unjust and un 
reasonable before the court should by injunction restrain 
its enforcement in advance of actual experience of the prac 
tical results of the rate. 

“*That in advance of any actual test of the practical 
result of the new rate, the court on appeal will not distur] 
the rate where it is based upon conflicting evidence as t 
valuations of property, or as to any other item used as a 
basis for the calculation of the rate; because to do so would 
merely substitute the findings of the court or jury upon con 
flicting evidence for that of the Commission, and would 
therefore permit the court to exercise the legislative func 
tion of ratemaking. R. R. Commission v. Shupee, 57 S. W 
(2d), 295; affirming 73 S. W. (2d), 505. And that by “re 
solving all doubts against” the appellant “and using valua 
tions pared down unsparingly,” there could have been n 
reasonable doubt in the judicial mind that the 55c rate was 
neither confiscatory nor unjust and unreasonable. Newtor 
v. Consolidated Gas Co., 258 U. S. 165.’ 

“Considering the rules which the Court of Civil Ay 


peals declared applicable to the trial quite evidently appel 
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lant had no adequate opportunity to submit the law and 
facts relevant to the controversy to a fair judicial tribunal 
for determination according to its own independent judg- 
ment. 

“A tribunal 
against a defendant 
valuations to the 


juired to accept weighty presumptions 
resolve all doubts against it, pare down 
st and refuse a judgment in its favor 
when the evidence conflicting as to valuations or other 
important elements, could not reach an independent judg- 
ment in respect of the law and facts—could not arrive at 
a fair judicial determination. To us the proceedings in 
the state courts in empty show.” 

The case was argued by Mr. F. G. Coates and 
lohn P. Bullingt appellant, and by Messrs. Alfred 
M. Scott and Edward H. Lange, for appellees. 


s 


Summaries of All Holdings in 
Other Opinions January 31 
and up to February 28 


Schools—Impairment of Contract of Public School 
Teacher 


Indiana « inderson v. Brand, 82 Adv. Op. 


144; 58 Sup. Ct. Rep. 443. [No. 256, Decided Jan. 
31, 1938] 

Certiorari to review a judgment of the Supreme 
Court of Indiana, which had refused a writ of mandate 


ner sought to compel the respondent 
to continue het ployment as a public school teacher. 
The respondent, trustee of the Chester School Town- 
ship of Wabash County, had terminated petitioner’s 
employment titioner’s complaint alleges that the 
termination was a breach of her contract with the school 


whereby the petiti 


corporation. 

Respondent demurred on two grounds: (1) 
that the complaint disclosed that the matters pleaded 
had been submitted te the respondent and the county 
superintendent, who were authorized to try the issues 
and that they lawfully determined them in favor 
of the respondent; and (2) that the Teachers’ Tenure 
Law, in its application to teachers in township schools, 
had been reps The demurrer was sustained by 
State Courts 

The Supreme Court, in an opinion by Mr. Justice 
ROBERTS, reversed the judgment. The opinion ex- 
umines the Indiana legislation and concludes that its 
effect was to establish a contractual right to a perma- 


nent teacher’s contract if certain conditions had been 
met, and that a contract so made could be terminated 
mly upon cert specified conditions not present here. 
It concludes that so far as the federal constitutional 
juestion of impairment of contract was concerned, 


the petitioner had a valid permanent contract of indef- 
nite duration, terminable only upon the grounds pro- 
ided at the inception of the contract; and that an 
mendatory issed in 1933 was ineffectual to de 
rive petitione: her contractual rights. 

The case was argued on Jan. 10, 1938, by Mr. 
‘aul R. Shafer and Thomas F. O’Mara for the peti- 
Brooks and Asa J 


ioner, and by Mr. Raymond F 


Smith Tor the 


pondent 


Home Owners’ Loan Act—Validity of Penal 
Provisions 

Kay et al., v. United States, 82 Adv. Op. 418; 58 
Sup. Ct. Rep. 468, | No. 61, Decided Jan. 31, 1938}. 

Certiorari to review convictions for violations un 
der Section 8 (a) and (e) of the Home Owners’ Loan 
Act of 1933, as amended. The convictions related to 
counts under Section 8(a) imposing penalties for mak 
ing false statements to the Home Owners’ Loan Cor 
poration, or its Board, in connection with loans by the 
Corporation, and under Section 8(e) penalizing the 
making of any charge in connection with a loan under 
the Act except certain specified ordinary charges. 

The Supreme Court, in an opinion by Mr, CHIEF 
Justice HUGHEs, rejected petitioner’s contention that 
the whole scheme of that Act was unconstitutional and 
that therefore the provisions of the Act penalizing 
fraudulent representations to the Home Owners’ Loan 
Corporation fall with the whole statutory scheme. The 
CHIEF JusTIcE held that the petitioner was not entitled 
to raise the point since a person who undertakes to 
cheat the Government or mislead its officers by false 
statements has no right to assert that the operations 
of the Government in which the effort to cheat or mis 
lead is made are without constitutional sanction. 

A similar contention as to the invalidity of the 
penal provisions of Section 8(e), designed to prevent 
the exploitation of applicants, was disposed of on the 
same basis, the Court observing that the authority to 
penalize such exploitation cannot be regarded as de- 
pendent upon the validity of the general plan. 

A question of practice on criminal appeals was also 
considered. The Circuit Court of Appeals had declined 
to consider objections to the judgment based upon a bill 
of exceptions, on the ground that the bill was settled 
and filed after the expiration of the time prescribed by 
the rule. But Mr. Cuter Justice HuGHes observed 
that while the Court had rightly held that the bill of ex- 
ceptions was filed out of time, its ruling on the ques 
tion was rendered before the decision of the Supremx 
Court in Ray v. United States, 301 U.S. 158, constru 
ing Rule IV of the Criminal Appeal Rules, which was 
designed to give the Circuit Court of Appeals full 
supervision and control of the proceedings on appeal 
“including the proceedings relating to the preparation 
of the record on appeal.” The opinion accordingly 
concludes that, since the Circuit Court of Appeals might 
have proceeded on the theory that it had no power to 
approve the settlement and the filing of the bill of ex 
ceptions and to pass upon the rulings contained in it, 
the judgment should be vacated and the cause re 
manded to enable the court below to exercise its dis 
cretion to prevent any miscarriage of justice. 

This case was argued on Dec. 10 and 13, 1937, by 
Mr. Frank R. Serri and Mr. William S. Culbertson 
for the petitioner, and by Mr. Assistant Solicitor Gen 
eral Bell for the respondent. 


Limitations — Commencement of Actions — Suits 
Against United States—War Risk Insurance— 
Conformity with State Law 

Munro vs. United States, 82 Adv. Op. 424; 58 
Sup. Ct. Rep. 421, [No. 218, decided January 31, 
1938}. 

Certiorari to review a judgment which dismissed 
an action on a War Risk Insurance Policy as not 
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having been brought within the time prescribed by § 19 
of the World War Veterans’ Act of 1924. The bar 
of the statute fell on July 1, 1933. Praecipe for sum- 
mons was filed and summons served upon the United 
States Attorney and mailed to the Attorney General 
prior to that time, but the complaint was not served 
or filed until after that date. The United States Attor 
ney appeared and answered without raising the ques 


tion of timeliness of suit. Later he moved to dismiss 
on that ground. 

The Court's opinion by Mr. Justice McREYNOLDs 
holds that U. S. C., Title 28, §§ 762 and 763, are ap 
plicable to this action and state the condition on which 


the United States has consented to be sued. These 
sections require that a petition be filed with the clerk 
and a copy be served upon the district attorney and 
another mailed to the Attorney General. Since they 
had not been complied with prior to the date upon 
which the right of action expired, the suit was not 
brought in time to toll the statute. It was also held 
that the Conformity Act can not alter these statu 
tory requirements and that the district attorney, by 
answer or otherwise, could not waive them. 

The case was argued on January 7, 1938, by Mr. 
Charles H. Kendall for the petitioner and by Mr. 
Julius C. Martin for the respondent. 


Taxation—State Tax on Net Income Under Gov- 
ernment Contract—Territorial Jurisdiction 
of States and United States 

Atkinson, etc. vs. State Tax Commission of Ori 
gon, et al., 82 Adv. Op. 440; 58 Sup. Ct. Rep. 419 
[ No. 303, decided January 31, 1938]. 

Appeal from Oregon Supreme Court challenging 
constitutionality of State personal income tax applied 
to net income of contractor derived from work within 
exterior boundaries of state in construction of Bonne- 
ville Dam, on Columbia River, under contract with 
United States, on the ground (1) that it burdened 
the operations of the Federal Government and (2) that 
the area within which the work was done was within 
the exclusive jurisdiction of the United States. 

The Court’s per curiam opinion denies the first 
contention on the authority of previous decisions. The 
opinion also denies the second contention for the rea- 
son that (a) the title to the bed of the Columbia River 
upon which the main structural work was placed did 
not belong to the United States, but remained in the 
State, subject to the dominant right of the Federal 
Government to exercise its constitutional functions and 
(b) although the title to Bradford Island and a por- 
tion of the mainland had been purchased by the United 
States after enactment of an Oregon statute which gave 
consent to such a purchase, with a proviso that the 
United States should have “the right of exclusive 
jurisdiction over the same” saving only the authority 
of the State for the service of process, yet the United 
States had not accepted and did not intend to exercise 
exclusive legislative authority over the project. The 
Court believed this to be evidenced by the Govern 
ment’s contract requiring Federal contractors to pro- 
vide workmen’s compensation under the state law. Thus 
the opinion affirms the State Court’s decision that the 
State retained territorial jurisdiction to the extent that 
its exercise does not interfere with the Federal project 
and concludes that the tax in question does not con- 
stitute such an interference. 

The case was argued on January 13, 1938, by Mr 
Howard P. Arnest for the appellants and by Mr. Carl 
1D Davidson for the appellee Ss 


Federal Income Tax—Taxable Dividends 

Foster et al. vs. United States, 82 Adv. Op. 416; 
58 Sup. Ct. Rep. 424 [No. 189, decided January 31, 
1938}. 

Certiorari to review a judgment of the Court of 
Claims involving a claim for income tax refund on the 
ground that the income upon which the tax was based 
originated in a 1930 corporate dividend which was 


tax exempt because it represented corporate earnings 
accumulated prior to March 1, 1913. The contention 
was predicated upon the theory that a previous 1929 


distribution of corporate surplus paid by the company 
to cancel and liquidate certain shares of its own stock 
had exhausted post-1913 earnings; that therefore the 
1930 dividend must be traceable to pre-1913 accumu 
lations and was tax exempt under subsections (a) and 
(b) of §115 of the Revenue Act of 1928, which ex 
cluded dividends and earnings out of earnings and 
profits accumulated before March 1, 1913, and provid 
ed that all distributions are deemed paid from the 
most recently accumulated earnings. 

The Court’s opinion by Mr. Justice BLACK re 
jects this contention for the reason 
it would defeat the purpose of Congress to prevent 
corporations from attributing dividend payments to 
pre-1919 accumulations to avoid taxes imposed upon 
post-1913 earnings, and would permit accounting de 
vices to devitalize the law. The opinion finds that 
under § 115, subsection (c), distributions such as that 
of 1929 here in issue should be chargeable to the capi 
tal account and that the 1929 liquidation of stock should 
not be considered for the purpose of determining the 
taxability of subsequent distributions by the corpora 
tion. From this viewpoint the 1930 dividend was held 
to be paid out of post-1930 earnings and to be taxable 
accordingly. 

The case was argued on January 10 and 11, 1938, 
by Mr. William P. McCool for the petitioner, and by 
Mr. Arnold Raum for the respondent 


that to recognize 


Admiralty—International Law—Jurisdiction of 
District Courts—Public Vessels 

Compania Espatola De Navegacién Maritima 
S. A., Owner of the Spanish Steamship “Navemar’’, vs 
Spanish Steamship “Navemar’, Her Engines, etc., et 
al., 82 Adv. Op. 426; 58 Sup. Ct. Rep. 432 [No. 242, 
decided January 31, 1938]. . 

The alleged owner of a Spanish merchant vessel 
“Navemar”’, in New York harbor, brought suit in 
admiralty in a federal district court in New York t 
obtain possession of the vessel which was alleged t 
have been taken from its possession by the crew. The 
Spanish Ambassador requested the Department of 
State to act upon the Spanish Government’s claim 
Upon refusal he asked leave to intervene in the cast 
on allegations that the vessel had become the propert 
of the Spanish Republic by a decree promulgated by 
the President of that Republic appropriating the vess¢ 
to public use, and was therefore 
and process of that court. 

The district court held the proof insufficient t 
establish ownership by the Spanish Government at 
refused to dismiss the case for lack of jurisdictio1 
The Circuit Court held to the contrary. Certiorari wa 
allowed because the case was deemed of public in 
portance and because of conflict of decisions. 

In an opinion by Mr. Justice Stone, the Cour 
held that, since the Department of State had refuse 
to act, the question of the Court’s jurisdiction becaus 


1 


of the vessel’s public status and of the Spanish rig! 


immune from arrest 
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to its possession were appropriate subjects for judicial 
inquiry and proof, and that under such circumstances 
the district court was not required to consider the 
suggestions presented by the Spanish Government in 
support of its position as conclusive proof of its allega- 
tions of the lack of the Court’s jurisdiction. The opinion 
also concludes that the evidence before the district court 
did not support the claim that the vessel had been in 
the possession he Spanish Government, since that 
evidence did not show that the necessary actual posses- 
sion by some act of physical domination or control in 
behalf of the Government had been exercised under 
the decree of attachment. But the Court also concludes 
that the district court should have permitted the Am- 
bassador to intervene to litigate the Spanish Govern- 
ment’s claim to the vessel in the suit. 

The case s argued on January 7 and 10, 1938, 
by Mr. T. Catesby Jones for the petitioner, and by 
Mr. Charles W. Hagen for the respondent. 


Attachment—Exemption—“Seaman” Defined 

Blackto) Gordon, 82 Adv. Op. 414; 58 Sup. 
Ct. Rep. 417 167, decided January 31, 1938]. 

Certiorari involving the question whether the mas- 
ter of a vessel is entitled to the benefit of § 12 of the 
Act of March 4, 1915, which exempts the wages of 
“seamen” from attachment. 

The opinion of Mr. Justice Roserts finds that 
the intention of Congress is expressed in § 12 of the 
Act of 1915 which, in all matters affecting wages, treats 
seamen as a class from which masters are excluded, and 
that, in the light of the legislative setting, masters are, 
therefore, not entitled to the claimed exemption. 

The case was argued on January 5, 1938, by Mr. 
Aaron Gordon for the respondent, and by Mr. Clement 
K. Corbin and Mr. E. A. Markley for the petitioner. 


District Court’s Jurisdiction—Injunctions—Juris- 
dictional Amount 

Henneford et al. vs. Northern Pacific Railway Co., 
82 Adv. Op. 443; 58 Sup. Ct. Rep. 415 [No. 243, de- 
cided January 31, 1938]. 

Appeal from a decree of a three-judge district 
court which permanently enjoined as unconstitutional 
the collection from the respondent of the 2% “com- 
pensating tax” of the State of Washington (Wash., 
L. 1935, ch. 180, Tit. IV) on account of commodities 


purchased in other states and transported into Wash- 
ington. 

The Court's per curiam opinion concludes that 
the bill should have been dismissed as not involving 
the required jurisdictional amount since the complaint 
on its face shows that the tax, the enforcement of 


1 


which was sought to be enjoined, amounted only to 
$2,044.08 and that the damages alleged in the com- 
plaint would be incurred only by failure to make the 
required payment. The opinion denies the taxpayer’s 
motion to present affidavits showing the amount of the 
tax for succeeding months, since it concludes that the 
jurisdiction of the district court should be tested by 
the allegations of the complaint. 

The case was argued on January 11, 1938, by Mr. 
R. G. Sharpe the appellants, and by Mr. M. L. 
Countryman, Jr., for the appellee. 


Patents—Finality of Court of Claims Findings of 
Fact—Suits Against United States 

United States vs. Esnault-Pelterie, 82 Adv. Op. 

136 - 58 Sup ( 


1, 1938] 


Rep. 412 [No. 231, decided January 


Certiorari to the Court of Claims involving the 
finality of that court’s findings that the United States 
had infringed certain claims of the Esnault-Pelterie pat- 
ent for an invention for the control of the equilibrium 
of air planes, and that the patent is valid. 

The Court’s per curiam opinion holds that the 
legislation, by which Congress has permitted the United 
States to be sued for patent infringements (U. S. C., 
Title 35, §68), and the appellate rules applicable in 
such cases, limit review by the Supreme Court of the 
findings of the Court of Claims, to questions of law; 
that in the Court of Claims questions of validity and 
of infringement of patents are questions of fact to be 
treated like the verdict of a jury; and that in the in- 
stant case, since the whole testimony is not and could 
not properly be before the Supreme Court, and since 
here the ultimate findings of validity and infringement 
are not necessarily overborne by the subordinate find- 
ings, the Supreme Court can not attempt to pass upon 
the questions that would be involved in overruling the 
conclusions of fact reached by the Court of Claims. 

Mr. Justice BLack was of opinion that the find- 
ings did not show infringement of any valid patent, 
and therefore that the judgment of the Court of Claims 
should be reversed. 

The case was argued on January 7, 1938, by Mr. 
Drury W. Cooper for the petitioner, and by Mr. George 
T. Bean and Mr. Eugene V. Myers for the respondent. 


Appeals — Substantial Federal Question — Rate 
Making—Adequacy of Judicial Review Under State 
Practice 

New York ex rel Consolidated Water Co. of Utica 
vs. Maltbie et al., 82 Adv. Op. 489; 58 Sup. Ct. Rep. 
506 | No. 380, decided February 14, 1938]. 

Appeal from New York state court decision in a 
certiorari proceeding under the state practice which 
upheld the action of the State Public Service Commis- 
sion in fixing water rates, against charges of confisca- 
tion in violation of the due process and equal protec- 
tion clauses of the United States Constitution. 

On motion to dismiss the appeal for lack of a sub- 
stantial federal question, the Supreme Court’s per 
curiam opinion holds (1) that appellants’ contention 
that the limitations imposed by the state practice upon 
certiorari proceedings have prevented him from re- 
ceiving the judgment of a court of law as to the law 
and facts with respect to the issue of confiscation, is 
not available to appellant as he had not sought the 
plenary jurisdiction of a court of equity, and it did not 
appear that this remedy was unavailable under state 
law; and (2) that, since the state practice limits re- 
view on certiorari to questions of law, no substantial 
federal question is presented. For these reasons the 
appeal was dismissed. 

The case was argued on February 3 and 4, 1938, 
by Mr. Thayer Burgess for appellant and by Mr. Gay 
H. Brown for appellees. 


Criminal Procedure—Appeals—Circuit Court Rules 
—Assignments of Error 
Lonergan vs. United States, 82 Adv. Op. 434; 58 
Sup. Ct. Rep. 430 [No. 121, decided January 31, 1938]. 
Certiorari involving the construction of Rule 11 
of the Rules of the Circuit Court of Appeals of the 
9th Circuit, as applied to assignments of error in a 
conviction for violation of §215 of the 


judgment of 
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Criminal Code by using the mails to defraud. The 
rule required the assignment of error “to quote the 
full substance of the evidence admitted or rejected” 
Pending decision of the appeal in the instant case, the 
Court amended this rule by adding a requirement that 
it should also quote “the ground urged at the trial for 
the objection and the exception taken.”” The Circuit 
Court held that the rule even before its amendment 
required the objection and its grounds to be stated in 
the assignment. 

The Supreme Court’s opinion by Mr. JUSTICE 
McReynotps held that this was a wrong interpreta- 
tion of the rule and that the requirement of the later 
amendment was inapplicable since the petitioner had 
the right to rely on the rule properly construed as it 
stood at the time of his appeal. The opinion then ex 
amined one of the rejected assignments, found it suf 
ficiently definite and formal to meet the requirements 
of the rule, and to require consideration by the Circuit 
Court, and therefore remanded the case for further 
proceedings. 

The case was argued on January 10, 1938, by Mr. 
Pierce Lonergan for the petitioner, and by Mr. J. 
Albert Woll for the respondent 


Limitations—Amendment of Complaint—Cause of 
Action Defined 

Maty, etc. vs. Grasselli Chemical Company, 82 
Adv. Op. 486; 58 Sup. Ct. Rep 507 [No. 378, de- 
cided February 14, 1938]. 

Certiorari to review district court decision in ac- 
tion removed from New Jersey State Court dismissing 
an amended complaint as barred by the state statute 
of limitations. The original complaint alleged injuries 
to plaintiff while he was employed in the silicate de 
partment of defendant’s chemical plant. The amend 
ment, made two years later, and after the statutory 
period had passed, broadened the description of the 
place of employment to include the phosphate depart- 
ment in the same plant but in a different building. 

The Court’s opinion by Mr. Justice BLAcK holds 
that the amendment did not change plaintiff's cause of 
action but related only to one recovery for one single 
injury as a result of a breach of one continuous duty 
under one continuous employment and that, under the 
New Jersey law such an amended cause of action is 
not barred by the statute. 

The case was argued on February 3, 1938, by Mr. 
Thomas F. Gain for petitioner and by Mr. Louis Rud- 
ner for respondent 
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ganizations to utilize Conference 
speakers are meeting with hearty 
response. These activities are 
cited only as typical of what 1s 
going on in all parts of the 
country. 

More than forty-eight local 
directors of Public Information 
were appointed between January 
20 and February 22, according 








HE Conference Public Information program con- 
tinued to keynote Junior Bar activities during 
February. 

The Public Information research committee in the 
District of Columbia has completed and made ready 
for distribution bibliographies on four additional 
topics: “The Position of the American Bar Associa- 
tion on the Child Labor Problem”, by Leo N. Mc- 
Guire; “Accelerating the Judicial Process”, by James 
DeValse Mann; “The Small Claims Court”, by Louis 
O. Hodges, Jr.; and the “Juvenile Crime Problem”, 
by Elisabeth W. Pope. The bibliographies on citizen- 
ship topics have been effectively supplemented by eight 
speech outlines prepared by Robert G. Burke and his 
committee in New York. Copies of these outlines will 
be supplied upon request by the American Bar Asso- 
ciation headquarters. 

Speaking programs are now under way in many 
localities. Kenneth F. Neu, local director at Mason 
City, Iowa, reports that he has staged a three-night 
radio debate on the integrated bar, and has arranged 
a monthly Conference program a month over Station 
KGLO. To develop a better understanding of the trial 
and jury system, the Junior Bar in Connecticut, led 
by Benedict M. Holden, Jr., and J. Ronald Regnier, 
recently put on a mock trial before an organization 
in Hartford County. The Connecticut group is de- 
veloping with the Board of Education of Hartford a 
program of addresses before the evening schools. In 
the District of Columbia, invitations issued in the mid- 
dle of February to all civic, social, and fraternal or- 


to Milford Springer, National Di 
rector. Those appointed include: 

In New Jersey: Theodore J. Labrecque, Red 
Bank; Julius Sklar, Camden; Joseph Halpin, Somer 
ville; Ralph Fusco, Perth Amboy; E. Herbert Keifer, 
Clinton; J. Elmer Matthews, Phillipsburg; Robert W 
Norris, Camden; Eugene J. Kaplan, Newark; Aubrey 
J. Elias, Passaic; Ralph A. Corbin, Passaic; Samuel 
Marantz, Elizabeth; Emil M. Wulster, Hackensack; 
and Augustine C. Repetto, Atlantic City. In Georgia: 
J. N. Peacock, Jr., Albany; John W. Maddox, Rome; 
George W. Williams, Cordele; Frank L. Forester, 
Thomasville; Graham W. George, Decatur; Hawkins 
Dykes, Americus; W. W. Mundy, Jr., Cedartown; J. 
Littleton Glover, Newnan; M. H. Blackshear, Jr., 
Dublin; Bernard N. Nightingale, Brunswick; William 
B. Withers, Moultrie; and Edwin L. Sterne, Atlanta 
In California: Harold W. Schweitzer, Los Angeles; 
and Melvin Belli, San Francisco. In Ohio: William 
C. Warren, Cleveland. In Texas: LaVergne F 
Guinn, Dallas. In Oklahoma: Jack E. High, Okla 
homa City; and Harry L. Fitzgerald, Jr., Tulsa. In 
Indiana: Joseph S. Hatfield, Evansville; Francis M 
Hughes, Indianapolis; Lloyd C. Adamson, Terre 
Haute; James F. Thornburg, South Bend; Carl G. 
DeFur, Muncie; Donald D. O'Neill, Loganport; 
Charles G. Bomberger, Hammond; and Robert W. 
Crasher, Marion. In Maine: John O. Rogers, Cari- 
bou; Parker Burleigh, Jr., Presque Isle; George F 
Eaton, Bangor; Paul L. Powers, Freeport; John G. 
Marshall, Auburn; Frank W. Bjorklund, Norway; 
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Junior Bar Notes 








Edmund Sweeney, Waterville; and Lois Birkenwald, 
Augusta. 

The Northwest, Southwest and Middle West were 
scenes of regional meetings held during late January 
and February 

Under the leadership of Grant B. Cooper, Ninth 
Circuit Council member, a conference of the State 
Chairmen and American Citizenship Committee mem- 
bers from California, Oregon, Nevada and Washing- 
ton was held on January 29th in San Francisco, at 
which detailed plans were laid for execution of the 
Conference program and for increasing Conference 
membership. Attending the meeting, in addition to 
the Chairmen, were: Harold W. Schweitzer and James 
Ingebretsen Los Angeles; Frank B. Gregory and 
Charles M. Merrill of Reno, Nevada; Edward B. Han- 
ley, Jr., of Seattle, Washington, and William B. Bartle 
of Eugene, Oregon. 

The State Chairmen of Ohio and Michigan, the 
Ohio Director of Public Information and the Ohio 
American Citizenship Committee member met with 
Earl Morris, Sixth Circuit Council member, in Colum- 
bus on January 29 and 30. It was there decided to 
concentrate in the Sixth Circuit upon membership 
work and the American Citizenship program. James 
A. Gleason of Cleveland, Ohio, Leroy W. Dahlberg 
of Detroit, Michigan, William C. Warren of Cleveland, 
Ohio, and E. Clark Morrow of Columbus Ohio, at- 
tended the meeting. 

The most extensive regional meeting held to date 
took place in Dallas, Texas, on February 21, attended 
by many members of the Conference from Texas, 
Oklahoma, Arkansas and Louisiana. The meeting 
opened with a welcoming speech by Hon. George 
Sprague, Mayor of Dallas, and remarks from Woodall 
Rogers, President of the Dallas Bar Association ; Frank 
Bezoni, President of the Texas Junior Bar Associa- 
tion; and Fred Martin, President of the Junior Bar 
Association of Dallas. Weston Vernon, Jr., Chairman 
of the Conference, made the principal address 
of the morning session, and was followed by Oliver 
P. Stockwell, State Chairman of Louisiana, who out- 
lined the advantages of membership in the Conference. 
In the afternoon, LaVergne Guinn led an open forum 
discussion on the Public Information program; James 
Fellers, State Chairman of Oklahoma, directed the 
debate on the unauthorized practice of law and Robert 
M. Clark, Chairman of the Conference Membership 
Committee, discussed membership activities. A smoker 
and buffet supper followed the formal sessions. The 
meeting was voted a great success and greater activity 
in the Southwest is expected to result. 

In addition to the national conferences, two state 
meetings were held. On February 4, the District and 
County Chairmen in New Jersey met in Newark to 
discuss details of the American Citizenship program. 
Oklahoma Conference members met in Tulsa late in 
January in conjunction with the State Bar convention, 
and there organized, under the leadership of James 
Fellers, State Chairman, the Oklahoma Division of 
the Conference William W. Whiteman, Jr., and 
Bland West were made Vice-Chairman and Secretary, 
respectively, of the Division. At the meeting Mr. 
Fellers named chairmen for each congressional district 
to serve as the Executive Council of the State group. 
The public information program was made the prin- 
cipal activity for this year of the Division. The first 
of its kind held in the state, the meeting evoked keen 
interest and enthusiasm among the younger members 
f the Oklahoma bar. 





A signal contribution to membership work was 
made last month by the Kansas Junior Bar and the 
State Bar Association, which sponsored, on February 
9, a dinner for the newly admitted members of the 
Kansas bar. An account of this appears elsewhere in 
this issue. 

Membership drives, in which the Conference took 
prominent part, have recently been completed in New 
Jersey and the District of Columbia with considerable 
success. Nearly two hundred lawyers joined the Asso- 
ciation in the Garden State, and over eighty were 
enrolled from the District of Columbia. In Washing 
ton, card indices of all lawyers who were not members 
of the American Bar Association was prepared in 
duplicate, and will serve as a permanent file for use 
in future campaigns or for individual solicitations. 


* x 


Kansas, which, under the able leadership of Frank 
Eckdall, Bob Clark and Phil Lewis, is showing its 
heels to most states in Conference activity, has recently 
organized the Kansas Junior Bar Conference, mem- 
bership in which is restricted to members of the Junior 
Bar Conference of the American Bar Association re- 
siding in Kansas. By-Laws adopted by a state refer 
endum provide for appointment of the Chairman by 
the Junior Bar Conference Chairman, but for election 
of a Vice-Chairman and Secretary-Treasurer by 
Kansas Conference members. The Council is com- 
posed of one member from each Congressional District, 
who is elected by the members in his District, has 
extensive powers, and has already held several meet- 
ings. The By-Laws provide for eight committees, to 
be appointed by the Chairman, and provisions are 
made also for the organization of district junior bars. 
The plan of organization of the Kansas Junior Bar 
Conference is particularly interesting because of the 
degree of coordination it provides between state and 
national activities, and is well worth the study of 
groups in other states. 


* x 


Donald B. Hatmaker, Chairman of the Activities 
Committee, reports that in the first week after mailing, 
about eight hundred replies to the questionnaire have 
been received. It is particularly interesting to note that 
members so far have definitely indicated a willingness 
to devote approximately twelve hundred hours per 
week to Conference affairs. Figuring a six hour day 
this would be equivalent to more than ten thousand full 
days each year. 

The replies are being tabulated now by the Activi- 
ties Committee for distribution to all State and other 
Chairmen as soon as possible. This will aid the various 
parts of the country during the remainder of the pres- 
ent year in coordinating their work and will facilitate 
activities next year. In addition the comments un- 
doubtedly disclose new fields of worth-while endeavor 
for future consideration. 

Every member who has not already filled out and 
sent in his questionnaire is urgently requested to do so 
immediately so that final tabulations may be completed. 


* * 


Your Secretary would like to be able to report, 
each month, the Conference activities taking place in 
each state. This he can do, however, only if the State 
Chairmen keep him posted. Let’s have less modesty 
—and more news! 
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EPILOGUE 


Mr. George R. Farnum Writes About It 





SACCO-VANZETTI CASE: A TRAGIC 


Under Title of 
“Webster Thayer: The Last Phase” in Journal of the Law 
Society of Massachusetts ( Feb.) 


to trial with Judge Thayer pre- 
siding. After an epic forensic 
battle, on the fourteenth day the 
following July they were both 
found guilty. 

Twelve years Judge Thayer 
was to live to face the devastat- 
ing aftermath of that fateful ver- 
dict—twelve years of unremitting 
criticism, persistent misrepresen- 
tation, violent abuse, and ruthless 








ARCH 1, 1917, appeared an auspicious day in 

the life of Webster Thayer—that day when he 

assumed his place as a member of the Superior 
Court of Massachusetts. Few men had come to the 
Court seemingly better qualified. From those sturdy 
New England ancestors, who had early settled in the 
Blackstone Valley, he derived not only fine upstanding 
ideals but a physical inheritance which early showed 
itself in his brilliant athletic achievements at Dart- 
mouth College, and later in the stamina which first 
enabled him to carry lightly the fatigues of the life of 
a busy advocate, and afterwards the burdens of the 
work of the Bench. He was learned in the science of 
his profession and skilled in its practice after years of 
experience which had earned him the position of one 
of the undisputed leaders of the Worcester County Bar. 
It was before a jury, however, that his talents were 
most conspicuously displayed. He was of equable tem- 
perament, indued with a scrupulous sense of justice 
and possessed of the highest standards of professional 
honor. 

n that fateful day, the omens certainly appeared 
favorable to a congenial as well as a brilliant career 
on the Court. The early years of his judicial life justi- 
fied these prognostics. He took his work with deep 
seriousness and he discharged his duties with a con- 
spicuous ability. One of his former colleagues on the 
Court recently remarked to me that he never knew a 
more conscientious and high-minded judge. It was 
said of him that his charges were somewhat over elab- 
orate for the easy comprehension of the average run 
of juries, and he was undoubtedly deficient in a meas- 
urable sense of humor. He unquestionably possessed 
a generous measure of self-assurance and a certain con- 
fidence in his own judgment from which sprang a some 
what exaggerated tenacity of opinion. But, in this 
slender enumeration of his faults—if such they can be 
fairly called—the plethora of his merits is adequately 
implied. March 1, 1917, then, and for some time 
thereafter, seemed a happy milestone in his progres- 
sively useful and happy life. But, in their inscrutable 
way, the fates were spinning a tragic web that event- 
ful day, and there must have been something peculiarly 
sinister in the conjunction of the planets for those who 
could read their enigmatical cipher. 

On the fifteenth day of April, 1920, two men 
were brutally shot during the course of a payroll rob 
bery at Braintre On the eleventh of the following 
September, Sacco and Vanzetti were indicted for their 
murder. But as vet these tragic events seemed to 
have no relation to the destiny of Webster Thayer. 
On May 31, 1921, however, these men were brought 





*This article appears in the February issue of the Journal 
of the Law Society of Massachusetts, and is reprinted by 
permission. The author, Mr. George R. Farnum, of Boston, 





is a former Assistant Attorney General of the United States 
and is chairman of the Association’s Committee on Admiralty 
and Maritime Law 





persecution and threats which 
finally culminated in the bombing of his home. The 
case itself, with the tale of many another episode in the 
history of the administration of human justice, is now 
for most people of but historic interest in the closed 
book of the past. But the pitiful and heroic story of 
how this man faced his destiny and carried on to the 
end deserves to live on 

Whether he made any mistakes or not in the con- 
duct of the trial and during those steps which followed 
it, I have no idea and venture no opinion. Perhaps it 
is not inappropriate to point out, however, that his 
rulings were reviewed and sustained by the Supreme 
Judicial Court and the whole proceedings were pains- 
takingly re-examined and all available facts re-studied 
by the so-called Lowell Committee, appointed by the 
Governor and consisting of the Presidents of Harvard 
University and The Massachusetts Institute of Tech- 
nology and Judge Robert Grant. This Committee con 
cluded that the trial was in all particulars fairly con 
ducted. At all events, no one who knew Judge Thayer 
ever doubted—or ever could doubt—his deep anxiety 
in this, as in every other case with which he was con- 
cerned, to see that every right of the accused was 
sedulously preserved, justice fairly administered 
throughout, and truth and right fully and practically 
vindicated in the result. The extent to which he 
would frequently go to insure the protection of the 
rights of defendants in criminal cases was a_ well 
established tradition at the Bar. In one instance, it 
is related that he advised the defendant to actually 
withdraw his plea of guilty on a serious charge and, 
as a sequel of his personal inquiries, the accused was 
ultimately discharged. 

There was something peculiarly lacerating to such 
a man in the charge that he was deliberately unfair 
and, above all, in a capital case. It did not lighten 
the intolerable burden or assuage the cruel ache that 
many of those who joined in pillorying him had never 
qualified themselves as critics by any adequate inves- 
tigation of the facts. 

Unhappily, too, as I have indicated, he was de- 
ficient by nature in the saving grace of humor which 
would have softened, by an apprehension of the incon- 
gruities, something of the stark and brutal harshness 
of the repercussion of the general clamor upon his 
acute sensibilities. The persistence of the public agita- 
tion, the constant presence of a protective escort and 
the guard about his home never afforded him the 
chance of escape from the cruel reminders of his fate. 
To a large measure he necessarily bore his heavy cross 
in social isolation and inner loneliness. There was no 
surcease to be found, no discoverable amelioration ot 
his lot, except in the resources of his own perturbed 
spirit. The threats to which he was subjected would 
probably not have greatly shaken his nerve or seriously 
affected his personal courage. The safety of his family, 
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LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 








however, was the cause of grave and ever-increasing 
anxiety. 

It seemed to some—possibly without entire justi 
fication—that, in those days when the support of the 
profession and public would have meant much to him, 
there was a certain apathy toward his plight, a measure 
of indifference to his tragic situation. If he himself 
shared this feeling, probably it cut deep. However, 
he suppressed any public manifestation of his emo- 
tions, though is said that, among his friends, what 
he deemed the intolerable injustice of his plight and 
its seemingly inextricable character frequently evoked 
passionate outbursts of protest. As the days went by 
he found it progressively more difficult to follow the 
injunction of Leonardo da Vinci to put on with the 
doubling of misfortunes the double cloak of endurance. 

During the protraction of his martyrdom, the bur- 
den of his feelings exacted its toll from his health. 
The destructive inroads of advancing years were pain- 
fully accelerate In the fall of 1932 came the out- 


rageous bombing of his home. That day marked the 
beginning of the end. He went through the winter, 
his indomitable will sustaining the tortured mind and 
racked body. His isolation was increased. He was 


a man virtually without a home. He never again 


returned to his beloved Worcester to live. It has even 
been rumored that he received a hint that, under the 
circumstances, his continued presence there would be 
an onerous responsibility to the community. One of 
the most pathetic pictures ever drawn for me was in 
the words of one of his Superior Court colleagues of 
how, during a term of the Court at Cambridge, a 
lunch, he eschewed the table of his associates and sat 
apart a pathetic figure in the company of his guard. 
With the coming of spring he found release from the 
pains of life and final escape from his troubles. 

As I write these lines, in the cemetery in Wor- 
cester, where he rests among his ancestors, the autumn 
foliage is fading out and the leaves are falling from 
the trees and shrubbery. The disconsolate wind sighs 
amid the half denuded branches of the trees and 
breathes the chill of approaching winter. Somehow 
the season itself imparts a poignant melancholy to the 
thoughts this theme evokes. But the agitation of the 
crowd and the injustices and tribulations of life no 
longer beat upon his spirit. Here they are forever 
excluded. Here reigns eternally what Turgenev has 
somewhere described as the great rest of indifferent 
nature. After life’s fitful fever, Webster Thayer 
sleeps well. 


pa 





LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 


Florida Court has Lost Power to Integrate Bar by 
Rule 

HE Supreme Court of Florida recently denied a 

petition addressed to it by the State Bar Associa- 

tion requesting it by order to assume control of 
admissions to the bar, disbarments, and unauthorized 
practice of law, on the ground that it could not disturb 
a legislative practice that had been accepted over one 
hundred years. It held that it could fix the educational 
requirements for admission to the bar because of a 
statute which vested it with authority to prescribe 
courses of study for this purpose and it made two years 
of college work and three years of day-school or four 
years of night-school study the conditions of admission 
to the Bar. 

As to the other matters, however, the Court, in a 
twenty-seven page opinion written by Mr. Justice Ter- 
rell, said that, while it approved the “well nigh uni- 
versal doctrine that the power to regulate such matters 
is in the courts,” the situation in Florida is that the 
courts failed ussert this prerogative at the proper 
time. 

“The legislature entered the field and regulated for 
more than 100 years. The courts acquiesced and approved 
repeatedly. Approval of the proposed rules 2 and 3 would 
amount to an attempted repeal of the acts of the legisla- 
ture prescribing requirements for admission to the bar, and 
disbarring for unprofessional conduct. 

“If it could be done, it would be unbecoming and im- 
proper to attempt the results sought in this way. If a 

pol is to be effected, it should be done in 


change in ; 
ifter the legislature has withdrawn from 


orderly fasl 
the field.’ 


To say that the powers referred to are inherent 
ind to imply that the court could have exercised them 
if the legislature had never done so is to assert that 


the powers are judicial powers. If so, they are by the 





constitution conferred upon the courts. To hold that 
they can be so lost as that their reacquirement depends 
upon the legislative determination voluntarily to with- 
draw from a field which it unconstitutionally entered 
in the beginning, is a novel constitutional pronounce- 
ment. 


Restriction on Admission to the Bar to Be Con- 
sidered by the Queens County Bar Association 

Among the “Matters of Moment”’ listed by Presi- 
dent Edward A. Coleman of the Queens County Bar 
Association to be considered at its meeting on February 
14 was “Restriction on Admission to the Bar.” Con 
cerning this matter, President Coleman said: 

“IT am sure every member of the bench and bar has 
meditated at some time on this subject, not necessarily 
from a financial point of view, but, more definitely, from 
the standpoint of ethics and qualifications. 

“Today the bar is criticized by public officials, the 
press and the public, and, in some instances, these criti- 
cisms were not unjustified for we all know that there have 
been members of the bench and bar who have proved false 
to their oath. At times it has proved difficult, almost im- 
possible, to expose them and cast them from our profession. 
Therefore, it is apparent that additional safeguards are re- 
quired to prevent their admission. This will be another 
step toward restoring our profession to its age-honored 
position and once again restoring the confidence and re- 
spect of the public.” 


Improper Publicizing of Court Proceedings 

The Judicial Council of the State of New York 
in its Fourth Annual Report (p. 45) recommends to 
the justices of the Appellate Division the adoption of a 
rule similar to the new Canon 35 of the Canons of 
Judicial Ethics adopted by the American Bar Associa- 
tion in September, 1937. The new canon, relating to 
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the publicizing of court procedure, reads as follows: 
“Proceedings in court should be conducted with fitting 
dignity and decorum. The taking of photographs in the 
court room, during sessions of the court or recesses 
between sessions, and the broadcasting of court pro- 
ceedings are calculated to detract from the essential 
dignity of the proceedings, degrade the court and cre- 
ate misconceptions with respect thereto in the minds of 
the public and should not be permitted.” 


Los Angeles Bar Moves to Stop Improper Influence 
Upon Courts and Juries 


As a result of its concern about attempts of un- 
scrupulous persons, through newspaper articles, radio 
addresses and the like, to influence courts and juries in 
respect to pending cases, the Los Angeles Bar Associ- 
ation recently passed the following resolution: 

“Whereas it is common knowledge that there is a 
growing tendency on the part of unscrupulous or unthink- 
ing persons to endeavor to influence the verdicts of juries 
and the judgments of judges in pending litigation through 
public addresses, radio broadcasts, and newspaper articles 
and by more insidious methods; and 

“Whereas, unless such attempts are stopped, our entire 
system for the administration of justice will be imperiled; 
and 

“Whereas all lawyers are officers of the courts and as 
such demand that every litigant shall have a fair trial be- 
fore an unbiased jury or judge in the manner provided by 
law; and 

“Whereas the membership of the Los Angeles Bar 
\ssociation is representative of the entire community and 
in vigorously resisting these attempts has no selfish inter- 
est to serve; 

“Now, therefore, be it resolved, That a standing com- 
mittee of nine members to be appointed by the president of 
the association, be, and the same is hereby created, to be 
known as the Committee for the Protection of Judicial 
Independence, whose duty it shall be to investigate from 
time to time any and all attempts which may be made by 
public addresses, radio broadcasts, newspaper articles, or 
otherwise, to influence the determination by any judge or 
jury, together with all attempts to belittle our courts or 


bring the same into disrepute, and to report from time to 
time to the board of trustees of this association the results 
of its investigation, together with recommendations as to 
the proceedings which it feels the Los Angeles Bar Asso- 
ciation should take to correct abuses.” 


Practice of Law by Judicial Officers 

Judicial and quasi-judicial officers whose salaries 
exceed a specified amount a year should be prohibited 
from practicing law, the New York State Judicial 
Council declares in its fourth annual report. 

The council holds that judicial officers should not 
practice law but should devote their time exclusively to 
their judicial duties. At present such officers are re- 
stricted in this respect, depending on the population of 
the area for which they are elected. The test, however, 
should be whether the official compensation is suffici- 
ent as a livelihood, the council states. As a reasonable 
standard for applying restrictions, it suggests annual 
compensation of $6,000 or more. 

“The council has pointed out, also, that such re- 
strictions now or hereafter established in the Con- 
stitution should be extended to apply to certain Gov- 
ernment employes not now prohibited from privately 
practicing law. They include certain judicial officers, 
other than those mentioned in the Constitution, and 
certain Government officers and employes, not of the 
strictly judicial class, who are regularly employed as 
distinguished from those specially employed for a par 
ticular purpose.” 


Amended Canons of Professional Ethics Approved 

The Council of the North Carolina State Bar As 
sociation appears to be the first organization to adopt 
the Canons of Professional Ethics as amended by the 
Association at the last Annual Meeting. They will be 
presented to the State Bar for adoption at its next 
meeting on May fifth. 

HerscHet V. ARANT, 
Secretary, Committee on Professional Ethics and 
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CHAIRMEN OF THREE COMMITTEES OF THE AMERICAN BAR ASSOCIATION 
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Comment on 


THE FEDERAL JUDICIARY 





Provisions of H. R. 8892, Recently Introduced in the House of Representatives— 


It Would Destroy Trial by Jury as It Existed at Common Law, It Would Nullify New Fed- 


eral Rules of Procedure Adopted by the Supreme Court after Three Years of Study by Lead 


ing Members o 


the Profession, and It Would Virtually Deny Access to the Federal Courts 


to Corporations Doing Business of an Interstate Character—What the Requirement That State 


Practice Be Followed in Respect to the Charge to the Jury and the Right of the Judge to 


Comment on the 


I-vidence Means as a Practical Matter—Constitutional Considerations—V alue 


of Jurisdiction Based on Diversity of Citizenship, etc.* 


By Hon. Joun J. PARKER 
Senior Circuit Judge, Fourth Circuit Court of Appeals. 


HERE has recently been introduced into the lower 
house of Congress a bill H. R. No. 8892, which 
would accomplish three things (1) by providing 


tice shall be followed with respect to 

jury and the right of the judge to 

vidence, it would destroy trial by 
jury as it existed at common law; (2) by reenacting 
the provisions Conformity Act, it would nullify 
the new federal rules of procedure adopted by the 
Supreme Court after three years of study by leading 
lawyers and la ofessors of the United States and 
embodying; I think, the best and simplest code of 
practice that has ever been devised; and (3) by pro- 
viding that a corporation shall be deemed a citizen 
of a state where is doing business with respect to 
any cause of a arising in such state, it would vir- 
tually deny access to the federal courts to corporations 
doing business interstate character. A bill to 
accomplish th these objectives actually passed 
the lower house at the last session. A consideration 
of these proposals, together with much talk that has 
recently been had with respect to the right and power 
of the courts to declare acts of Congress and of State 
Legislatures unconstitutional, leads me to believe that 
it may not be amiss to give consideration to the status 
of our federal judiciary and the merit or demerit of 
the proposals to which I have referred. 

The judicial power of our federal government is 
vested by the Constitution in one Supreme Court and 
such inferior urts as Congress shall from time to 
time ordain and establish; and notwithstanding the 
ibuse which has at times been heaped upon the federal 
judiciary, I am persuaded that no one really desires 
that this branch of the government be destroyed. Very 
slight consideration, indeed, must lead any thinking 
man to the conclusion that our federal system could no 


that the state pra 
the charging of 
comment upot 


more exist without it than without either of the other 
coordinate branches. The judicial branch of the fed- 
eral government is necessary to provide for the inter- 


pretation and enforcement of the laws essential to the 
very existence of the national government. It is neces- 
ary in order that impartial tribunals may be provided 
to which citizens who trade, travel or do business in 
tates other than the states of their domicile may resort. 








*Address delivered at the meeting of the South Carolina Bar 
Association on February 18—The concluding portion of this 


ddress will appear in our April issue 


It is necessary in order that the states and the federal 
government and the various coordinate branches of the 
federal government may be held within their proper 
spheres of activity under one constitutional system 
We should examine, then, what is required of our 
courts for the discharge of these vitally important func 
tions, what sort of courts we should have to meet 
these requirements, and how the various proposals to 
which I have referred would affect the courts in the 
discharge of their functions. 

I shall pass by such general considerations as thi 
necessity for securing on the federal bench men of 
character and ability and of rendering them indepen 
dent of the vicissitudes of politics or of the necessity 
of earning a livelihood. And I shall assume that there 
is no serious question but that these objectives can be 
attained only by appointing the judges for life or good 
behavior and guaranteeing them compensation which 
cannot be reduced during their continuation in office 
I come first to a consideration of the power which the 
judge must have for the trial of actions at law in th 
federal courts. Is he to be a mere moderator of a 
town meeting charged with no higher duty than to 
preserve order and rule on the conflicting contentions 
of the parties, or is he charged with responsibility for 
seeing that justice is done in his court? My answer 
is that he must be clothed with the full powers of a 
judge and must be charged with responsibility for the 
administration of justice. In cases arising under the 
Constitution and laws of the United States he is called 
upon to apply complicated and unfamiliar statutes to 
cases of the highest public importance, often in com 
munities where the law is far from popular. In cases 
arising out of diversity of citizenship, he must see that 
justice is done between a local citizen, who often has a 
case with strong emotional appeal, and a non-resident, 
not infrequently an unpopular foreign corporation. If 
he confines himself to charging the jury in abstract 
terms, does nothing to counteract appeals to local 
prejudice and contents himself with a cowardly passing 
of responsibility to the jury, the gravest mistakes and 
the most outrageous miscarriages of justice are easily 
possible. 

With this thought in mind I call your attention 
to the following provision of H. R. 8892 now pending 
before the Judiciary Committee of the House and H. R 
4721 which has actually passed the House and is now 
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pending before the Judiciary Committee of the Senate. 
Both of these bills contain the following provision : 

“That, upon the trial of any case, civil or criminal, 
before a jury, in any district court of continental United 
States, or in any other Federal court of the continental 
United States, authorized to try cases with the aid of a 
jury, the form, manner, and time of giving and granting 
instructions to the jury shall be governed by the law and 
practice in the State courts of the state in which such trial 
may be had, and the judge shall make no comment upon 
the weight, sufficiency, or credibility of the evidence or any 
part thereof, or upon the character, appearance, demeanor, 
or credibility of any witness or party, except as comment 
is authorized in trial of such cases by the law and practice 
in the State courts of the State where such trial is had.” 

It will be noted that this provision of the pending 
bill does two things, viz.: (1) it requires that the 
state practice shall control “the form, manner, and 
time” of instructing the jury in the federal court, and 
(2) it forbids the federal judge to comment upon the 
“weight, sufficiency or credibility”, of the evidence or 
the “character, appearance, demeanor or credibility” of 
any witness or party except as comment is authorized 
by state practice. By the first requirement Congress 
nullifies Rule 51 of the rules of practice which after 
more than two years of intensive study have been 
adopted by the Supreme Court. By both the require- 
ment and the prohibition the practice of the federal 
courts since their foundation is radically changed, trial 
by jury is stripped of one of its most important com- 
mon law incidents, and the trial judge is deprived of 
a power of the utmost importance in securing fairness 
and efficiency in the administration of justice. 

Just what does the requirement that state practice 
be followed mean as a practical matter? It means that 
in thirty-seven states of the Union the federal trial 
judge will be forbidden to express an opinion on the 
facts or to comment upon the evidence. In a large 
number of them, 28 to be exact, he will be forbidden 
to charge the jury at all except as to abstract proposi- 
tions of law embodied in formal written instructions, 
which can mean little or nothing to the jurors. In all 
of the thirty-seven he will be without power to coun- 
teract the appeals to prejudice and the dragging in of 
extraneous matters which have done so much to degrade 
the administration of justice in many state courts. He 
will thus be made a mere umpire or moderator of a 
meeting, preserving order and ruling upon the admis- 
sibility of testimony, but having little real influence 
upon the course of the trial. In the state courts, where 
the contest is generally between citizens of the same 
community or between the citizens and the local gov- 
ernment, such a status on the part of the judge, while 
not desirable, is measurably tolerable; but in the fed- 
eral courts, where the contest is almost always be- 
tween the local citizen and the distant federal govern- 
ment, or between the local citizen and a foreign cor- 
poration or a citizen of another state, it is of the ut- 
most importance that the common law power of the 
judge over the trial be maintained. There is all the 
difference in the world between the trial of a simple 
suit on contract or an automobile collision case be- 
tween citizens of the same community and a suit by a 
local citizen against a foreign corporation for triple 
damages under the Sherman Act, or a suit by a dis- 
abled ‘soldier against the federal government under the 
War Risk Insurance Act. To turn cases of this sort 
over to the decision of a jury with a great mass of ex- 
pert and technical evidence, without having the judge 
to explain the bearing of the evidence on the issues but 
merely read an abstract disquisition on the law, would 


be to invite decisions based upon error and misunder- 
standing. And it is worthy of note that it is precisely 
in the states which have stripped the judge of his power 
over jury trials, that trial by jury has been the sub- 
ject of the greatest criticism and there have been the 
loudest complaints of miscarriages of justice. 

Trial by jury, as it existed at the time of the adop- 
tion of the Constitution and as guaranteed therein, was 
not a trial by jury as arbitrators, but a trial by jury 
in accordance with law, guided and instructed by a 
judge. The duty of the judge in the jury trial, with 
the reasons for the existence of this duty, was ably 
set forth by Judge Hopkinson, more than a hundred 
years ago, in United States v. Fourteen Packages of 
Pins, I Gilp. 235, 25 Fed. Cas. (No. 15,151) 1182 at 
page 1189, as follows: 


“That the question of fact should not be taken from 
the jury by the court, is too clear to be the subject of a 
discussion; but I hold it to be equally certain, that it is the 
right and duty of the court to give its aid to the jury in 
explaining the evidence; in collating its various parts; in 
drawing their attention to the most material facts in proof 
and their application to and bearing upon the important 
points of the case; in ascertaining, between contradictory 
testimony, which is best entitled to belief; with such com- 
ments as will clearly explain to them the views taken by 
the court of the case. All that is necessary is, that the jury 
should distinctly and explicitly understand that such obser- 
vations are to be received by them, merely for the purpose 
of assisting them in their deliberations, of recalling their 
recollection to the facts testified, and of turning their atten- 
tion to the true points of inquiry; but that the decision to 
be made upon the evidence belongs altogether to them, and 
that no direction or authoritative instruction is intended to 
be given concerning them. These doctrines are fully rec- 
ognized and strongly enforced by Starkie (1 Starkie, Ev. 
440). That respectable author says: ‘THe practice of ad- 
vising the jury as to the nature, bearing, tendency, and 
weight of evidence, although it be a duty which, from its 
very nature, must be, in a great measure, discretionary on 
the part of the judge, is one which does not yield in im- 
portance to the more definite and ordinary one of direct- 
ing them in matters of law. The trial by jury is a system ad- 
mirably adapted to the investigation of truth, but, in order 
to obtain the full benefit to be derived from the united dis- 
cernment of a jury, it must be admitted to be essential that 
their attention should be skilfully directed to the points 
material for their consideration.’ After some further re- 
marks, this author adds that, ‘jurors unaccustomed, as they 
usually are, to judicial investigation, require, in compli- 
cated cases, all the aid which can be derived from the ex- 
perience and penetration of the judge, to direct their atten- 
tion to the essential points, and enable them to arrive at a 
just conclusion.’ Again, after saying that the jury should 
have ‘excluded from their consideration all such evidence 
as is likely to embarrass, mislead, or prejudice them in the 
course of the inquiry,’ he proceeds: ‘Much yet remains t 
be done of a nature which cannot be defined; to divest 
case of all its legal incumbrances; to resolve a complicated 
mass of evidence into its most simple elements; to exhibit 
clearly the connection, bearing, and importance of its dis- 
tinct and separated parts, and their combined tendency and 
effect, stripped of every extrinsic and superfluous consider- 
ation, which might otherwise embarrass or mislead a jur\ 
and to do this, in a manner suited to the comprehension and 
understanding of an ordinary jury, is one of the most ardu- 
ous as well as the most important duties incident to the ju 
dicial office’ In this powerful delineation of what a charg 
to a jury ought to be, who is not reminded of the clear and 
luminous order, of the strong and satisfactory discrimina 
tions; of the admirable combination of facts and circun 
stances, with which Judge Washington discharged th’ 
‘most arduous as well as most important duty of the judi 
cial office ?” 

“T have quoted the opinions of this author, which h 
sustains by authority, thus at large, because I think them 
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replete with go nse and practical utility; and that it is 
only by following them that the trial by jury will be at- 
tended by the invaluable advantages which belong to it. 


It is a solecisn that a court may set aside the ver- 
dict of a jur’ > opinion of the court, it be contrary 
to evidence, and t that it is an invasion of the right of 
the jury over the fact f the irt should present their 


order to prevent the error instead 


views of the e7 
, | 


of correcting [ Italic supplier 

And I 
exercise of thi idicial function as well as the pres- 
ence of jurors ¢ Seventh Amend- 
ment Herrot Southern Pac. R. Co., 283 U. S. 
91, 95; Patton 1 nited States, 281 U. S. 276, 288; 


Hof, 174 U. S. 1, 13-16; United 


re can be no question but that the 


laranteed by the 


Capital Tractior 


States v. Phil phia & R. R. Co., 123 U. S. 115, 
114 See also Baltimore & C. Line v. Redman, 295 
U. S. 654, 657; Dimick v. Schiedt, 293 U. S. 474, 
485-486; Gasoline Products Co. v. Champlin Refining 
Co., 283 U. S., 494, 497-499. In the Herron case, 


supra, Chief Ju e Hughes, speaking in 1931 for a 
i, 


unanimous court, said 
“In a trial by jury in a federal court, the judge is not 
mere moderat but is the governor of the trial for the 
purpose of assuring its proper conduct and of determining 
questions of law [his discharge of the judicial function 


as at common an essential factor in the process for 


which the Federal Constitution provides. As was said by 
Mr. Justice St n United States v. Battiste, 2 Sumner, 
240, 243 It the duty of the Court to instruct the jury 
as to the law s the duty of the jury to follow the 
law, as it laid down by the Court.’ 

‘Trial 11 said the court in Capital Traction 
Co. v. Hof, 174 U. S. 1, 13, 14, ‘in the primary and usual 
sense of the ter t the common law and in the American 
constitutions, is not merely a trial by a jury of twelve men 
before an officer ted with authority to cause them to be 
summoned and empanelled, to administer oaths to them and 
to the constable in charge, and to enter judgment and issue 
executions on their verdict; but it is a trial by a jury of 
twelve men in the presence and under the superintendence 
of a judge e1 1 to instruct them on the law and to 
advise them on t facts, and (except on acquittal of a 
criminal charge) to set aside their verdict if in his opinion 
it is against the wr the evidence.’ ”’ 

And it v seem that Congressional direction 
is to the manner in which the jury should be charged 
onstitutes legislative invasion of the province of the 
judiciary. The charge of the Court is the discharge by 
the judge of “his separate function” and is “neither 


’ 


practice, pleading, nor a form nor mode of proceed- 
ing’. Nudd et al. v 91 U. S. 426, 442. In 
ther words, the charge of the Court is the clearest 
possible example of the exercise of that judicial power 
which the Cor “in one supreme Court, 
ind in such inferior Courts as the Congress may from 


Burrows, 


tution vests 


time to time ordain and establish”. Art. III, Sect. 1. 
Congress has no more tight to regulate the exercise 


f the judicial function than the Courts or the Presi- 
lent have to regulate the exercise of the legislative 
function. 

Aside f1 these constitutional considerations, it 
vould be most rtunate for the power of the Courts 
» charge on the facts to be interfered with. In com- 
licated cases, as I have indicated, it is necessary that 
he courts exercise the powers in order that the jury 

In cases involv- 


1 the issues involved. 
rejudice, its exercise is necessary in 


nay understar 


ng feeling o1 


rder that the real issues be kept before the jury so 
hat justice ill be done. In all cases, it is desirable 
that the jury in the performance of their duties have 


he guidance nd 


direction of the impartial and ex- 


perienced judge, whose sole interest in the controversy 
is to see that justice is done and that the jury are not 
misled by adroit appeals of artful counsel and the in- 
jection into the trial of false issues. We trust the 
judge to find the facts, without a jury, in admiralty 
cases and in equity cases, where the issues involved are 
just as important as they are in actions at law. We 
trust him to set aside the verdict in law cases when in 
the exercise of his discretion he thinks there has been 
a miscarriage of justice. And there can be no reason 
for taking from him the power which enables him to 
assist the jury at arriving at a correct conclusion so 
that there will be no miscarriage of justice in the ver- 
dict. It should be remembered that the judge is the 
only disinterested lawyer connected with the trial. He 
is experienced in weighing evidence and determining 
issues of fact as well as issues of law. There is no 
reason why the jury should be deprived of the assist- 
ance which he can render them in discharging their 
duty. 

There have been cases, of course, where judges 
have abused the power of comment, just as they have 
abused other powers; but these cases afford no justi 
fication for destroying this power, which the experience 
of centuries has demonstrated to be a most valuable 
safeguard of trial by jury. When the trial judge over- 
steps the bounds of fair judicial comment and assumes 
the role of advocate, the appellate court will reverse 
See Pullman Co. v. Hall (C. C. A. 4th), 46 Fed. (2d) 
399, 404: United States v. Murdock, 290 U. S. 389: 
Ouercia v. United States, 289 U. S. 466, 469-471. In 
the case last cited the Court said: 

“This privilege of the judge to comment on the facts 
has its inherent limitations. His discretion is not arbitrary 
and uncontrolled, but judicial, to be exercised in conform- 
ity with the standards governing the judicial office. In 
commenting upon testimony he may not assume the ‘role of 
a witness. He may analyze and dissect the evidence, but 
he may not either distort it or add to it. His privilege of 
comment in order to give appropriate assistance to the 
jury is too important to be left without safeguards against 
abuses.” 

In the development of efficient trial procedure, it 
is of great importance that the power of comment be 
not impaired. It is important that the discretionary 
power of the judge in admitting and rejecting evi- 
dence be broadened and that the doctrine of harmless 
error be liberally applied upon appeals. This can 
safely be done where the power of the judge to com 
ment on the evidence is preserved and the danger of 
injection of extraneous issues is thus minimized. On 
the other hand, withdrawal of the power of the judge to 
comment on the evidence inevitably results in a stricter 
application of the technical rules of evidence by the 
trial judge and makes the appellate court less willing 
to apply the doctrine of harmless error on appeals 
This doubtless explains the tendency toward technical 
decisions on evidence in many jurisdictions where the 
judge is forbidden to charge on the facts. In such 
jurisdiction it is difficult to say from the record that 
the admission of irrelevant testimony may not have 
prejudiced appellant’s cause by the introduction of ex- 
traneous issues. The ideal trial atmosphere is one in 
which any evidence which may throw any light on the 
issues is liberally received and the danger of such evi 
dence to mislead is minimized by the power of the 
judge to comment on the evidence and explain its bear 
ing upon the issues. 

It is hard to understand why there should be an 
effort to destroy a power which has existed for so 
many years and which is so essential to the proper 








242 AMERICAN BAR ASSOCIATION JOURNAL 








administration of justice in the federal courts. Doubt- 
less, those who have had little experience in those 
courts are inclined to attribute to the practice with 
which they are familiar virtues which it does not pos- 
sess; for lawyers are prone to think that the practice 
with which they are familiar embodies the perfection 
of human wisdom. Others, doubtless, resent the pow- 
ers exercised in the federal courts by the judge, being 
unaccustomed to the exercise of such power in the 
state courts and failing to realize that under the fed- 
eral system responsibility for the administration of 
justice rests with him. It does not seem to me to be 
wise to shift the responsibility. Courts exist to do 
justice, not to furnish a forum for the display of skill 
or eloquence; and, if justice is to be done, someone 
must be charged with responsibility for its administra 
tion and given commensurate with the re- 
sponsibility. 

We have from the very foundation of the federal 
government clothed the federal judge with full judicial 
power ; and this I think explains in large measure why 
the administration of justice in those courts has com- 
manded the confidence of the country. We have not, 
however, until recently done what we should have done 
to keep the procedure abreast of the times. It is true 
that the Federal Equity Rules had given the country 
the simplest and most expeditious practice in equity 
that it had ever known, that the Admiralty Rules had 
simplified admiralty practice and that criminal prac- 
tice had been simplified by a number of statutes and 
forward-looking decisions, culminating in the Criminal 
Appeals Rules of four or five years ago, which have 
practically abolished delays in criminal cases in the 
federal appellate courts. But in actions at law the courts 
were fettered by the old conformity act which required 
them to follow, “as near as may be”, the practice of 
the several states. This was complicated by decisions 
that the Conformity Act did not apply to the discharge 
of the “separate function” of the judge, with the re- 
sult that the federal practice at law was a hybrid prac- 
tice, full of pitfalls even for a skilled practitioner. The 
Conformity Act, instead of bringing about real conform 
ity, even in other respects, did precisely the opposite : 
for in all except about six of the states of the Union 
the distinction between actions at law and suits in 
equity had heen abolished. and as the Conformity Act 
did not apply to equity suits. the state practice was fol- 
lowed in law actions and the federal equity practice in 
equity causes. The result was that whenever a state 
practitioner came into the federal court, he was re 
quired to learn again the distinction between law and 
equity which he had forgotten in his state practice 

In 1934 Congress authorized the Supreme Court 
to prescribe by rule the practice in law actions in the 
federal court and, if it saw fit to do so, to provide one 
form of action for law and equity. The Supreme Court 
availed itself of the authority thus granted and has 
accomplished two much needed reforms at once, i. e., 
it has abolished, for all practical purposes, the distinc- 
tions between law and equity prescribing one procedure 
for both, and by rules of court it has provided a sim- 
ple and elastic procedure in which a wayfaring man, 
though a fool, ought not err. The court has taken its 
time and has sought the advice of able and forward 
looking members of the bar and teaching profession. 
The result is a code of procedure which, in my opinion, 
is incomparably superfor to and much more simple 
than anything ever achieved heretofore either in this 
country or in England. It is embraced within less 
than a hundred pages: and any lawyer of ordinary in- 


power 


telligence can get a comprehensive understanding of 
it in one afternoon’s study. If the federal courts are 
allowed to put it into effect, my belief is that it will 
make such a profound impression upon the public that 
it will be followed as a model by the several states. 

The bill to which I have referred, H. R. 8892, 
re-enacts the provisions of the old Conformity Act and 
wipes out these rules, over which so much labor has 
been spent, without so much as giving them a trial 
There are some members of our profession who are 
wedded to their idols, the old forms of practice with 
which they are personally familiar; there are others, 
happily few in number, who are willing that progress 
be impeded because of the advantage which they think 
that they derive for themselves under the old practice ; 
but this is not true of any large part of the profession 
The lawyers of America owe it to themselves, as well 
as to the country, to see that this vital reform is not 
wrecked by reactionary efforts of the uninformed or 
the selfish. 

And the bill would do a third thing which has 
been frequently attempted but which so far has not 
been accomplished. It would limit the jurisdiction of 
the lower federal courts based on diversity of citizen 
ship. The act provides: 

“The capacity of an individual, other than one acting 
in a representative capacity to sue or be sued in the dis 
trict courts of the United States of America, shall be deter- 
mined by the law of his domicile, and, for the purpose of 
determining citizenship under this section, a corporation 
shall be deemed to be a citizen of the State in which it is 
sued, if the cause of action arose within said State, and if 
such corporation is authorized to do and is doing business 
therein, irrespective of the State of its incorporation.” 

While doubt may be entertained as to the consti 
tutionality of this provision, I am not at all certain that 
such doubt is well founded. The jurisdiction of the 
lower federal courts rests upon the legislation of Con 
As said by Mr. Justice Sutherland in Kline \ 
Burke Construction Company, 260 U. S. 226, 234: 
“The Constitution simply gives to the inferior courts 
the capacity to take jurisdiction in the enumerated 
cases, but it requires an act of Congress to confe1 
it. . . And the jurisdiction having been conferred 
may, at the will of Congress, be taken away in whol 
or in part”. It is idle to minimize the effect of the 
provision by attempting to persuade ,ourselves that it 
will apply to only a small class of corporations. As a 
practical matter it will practically bar insurance com 
panies, finance corporations, railroad companies and 
other corporations doing business across state lines 
from resorting to the federal courts and will destroy 
diversity of citizenship in the class of cases in whic! 
it is of the greatest importance. Let us look then t 
the basis of that jurisdiction. 

While the arguments adduced in support of this 
jurisdiction are ordinarily arguments of convenienc¢ 
the jurisdiction itself rests upon necessity in view of 
the dual nature of our government and has existed 
from the beginning, being contained in the Judiciar\ 
Act of 1789. No power exercised under the Consti- 
tution has, in my judgment, had greater influence i 
welding these United States into a single nation; not! 
ing has done more to foster interstate commerce and 
communication and the uninterrupted flow of capital 
for investment into the various parts of the Unior 
and nothing has been so potent in sustaining the pul 
lic credit and sanctity of private contracts. Interstate 
commerce has grown to an extent that the framers of 
the Constitution could not have foreseen; interstate 
travel and communication have increased; and the flow 
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of capital for investment across state lines has become 
an essential part of our national existence. And while 
it is true that these things have doubtless ameliorated 
local prejudices to some extent, they have also greatly 
increased the number and importance of the contro- 
versies between citizens of different states; and have 
rendered it a matter of prime importance that con- 
troversies affecting citizens of different sections shall 
be decided by tribunals of a national rather than a local 
character which represent the people of all 
sections and which for that reason will command the 
confidence of the people of all sections. When life 
everywhere is expanding and becoming national in 
to make the administration of jus- 


courts 


scope, it is no time 
tice a local matte 
One of the principal arguments in favor of juris- 
diction based on diversity of citizenship is that its ex- 
istence is essential to furnish the non-resident an im- 
partial tribunal which his controversy may be tried. 
This argument is as valid today as it was in 1787. I 
do not assert, | not believe, that federal judges are 
men of higher character than state judges or that jurors 
in federal courts are more intelligent or more impartial 
as a general proposition. But there is this difference: 
the state trial judge is generally a local man with a 
local outlook he federal trial judge has jurisdiction 
over a wide territory; he is part of a national judicial 
system and his action is subject to review as of right 
by a court having jurisdiction over a number of states. 
[he jury in the state court comes from the county of 
the resident party: the federal jury is drawn from a 
wide territory usually knows no more about the 
plaintiff and his attorney than about the defendant and 
his attorney. The question involved is not one upon 
which statistics any value may be obtained. It is 
one which must be decided by men of experience in 
the light of the known facts of human nature. And no 
statistics are necessary to convince any lawyer of ex- 
perience representing a non-resident client, that he 
vill obtain a more impartial tribunal for his client un- 
ler the conditions afforded by the federal courts than 
by the courts of the state. You 

f one of you gentle- 
nen were defending a citizen or corporation of South 
Carolina sued in a rural county in the state of Ken 
tucky or New ‘ would you prefer to try your case 
fore the lo minty judge and before a jury com- 


under those afforded 


need only rselves this 


posed of the fell countymen of the plaintiff, or in 
the federal court where the judge has jurisdiction over 
alf the state and where the jurors are drawn from 

number of counties? There is but one answer to 


rest assured that citizens of Kentucky 
New York feel the same way about going into local 
yurts in South Carolina or North Carolina that we 
el about going into local courts in their states 
I have spoken of the importance in the federal 
uurts of the power of the judge to control and direct 
he course of the trial, and have called your attention 
the large number of states in which the judge has 
» such power under the state practice. In some, as 
has been forbidden to charge 
all except in the form 
f written instructions embodying abstract propositions 
f law In some he is forbidden to direct a verdict. 
a non-resident to try his case in such a 
tribunal is not only to turn him over to the tender 
local jury without power in the pre- 
ling judge to counteract the appeals to prejudice of 
-al counsel, it is also to deny him the kind of trial 
jury which under the Constitution he has the right 
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to expect. Opponents of the jurisdiction based on 
diversity of citizenship say that when the jurisdiction 
in the lower federal courts is withdrawn by Congress, 
the state courts will exercise the jurisdiction which 
Congress has the power to vest in the federal courts 
under the diversity of citizenship clause and will to 
that extent carry the burden of the federal jurisdiction 
This is true; but the trouble is that Congress is with 
out power to regulate procedure in the state courts 

Almost as important as either of the foregoing con 
siderations is the fact that the abolition of the diversity 
of citizenship jurisdiction will tend to destroy the 
uniformity of decision throughout the United States in 
matters of general law which, beginning with Swift 
Tyson, 16 Peters 1, has gradually been built up through 
the years. The doctrine is now well established that 
in matters of general law such as contracts, agency, 
negotiable instruments, insurance, negligence, torts, 
etc., the courts of the United States will follow their 
own decisions and not those of the several states. The 
result of this has been the creation of a great body of 
decisions of the federal courts upon the basis of which 
a lawyer can advise his client with assurance as to 
his rights. Destroy the jurisdiction based on diversity 
of citizenship and this uniformity of decision is de 
stroyed. There is no movement in this country more 
important, I think, than that looking toward unifica 
tion of the law. The American Law Institute and the 
Committee on Uniform State Laws of the American 
Bar Association and of the various local associations 
are all working to that end. For years the federal 
courts have been a powerful influence toward uniform 
ity; but the destruction of their jurisdiction based on 
diversity of citizenship will greatly impair their use 
fulness in this field. 

It seems to me, therefore, that upon these prac 
tical considerations—the guaranty of an _ impartial 
tribunal, the securing of a dependable procedure, and 
the preservation of a uniform body of law for applica 
tion between citizens of different states in those 
branches of the law where uniformity is most important 

the jurisdiction based on diversity of citizenshiy 
should be preserved; but there is an argument based 
on principle which appeals to my mind more pow: 
fully than any of these. When a citizen of the Unit 
States must go into a court in the United States t 
assert or defend his rights, he ought to have the rig! 
to go into a court which is as much his court as it 1 
the court of his adversary The judicial settlement 
disputes appertains to the sovereign; and when | 
into court I wish it to be my sovereign that exercise 
sovereign power. The federal court represents all of 
the people of the United States; and if I go into a fed 
eral court in New York, it is as much my court as it 
is the court of a citizen of that state. The judg 
appointed by my President, is confirmed by my senate 
and is subject to have his actions called in question by 
the senators and representatives whom I vote for as 
well as by the senators and representatives who repre 
sent mv adversarv. If I go into a state court in New 
York, however, I am in a court which represents 
sovereignty upon which I have no claim. The judg: 
represents the people of New York, he does not repr 
sent me or the people of the state from which I come 
Citizenship in the United States is both local and na 
tional. For matters involving the local citizenship the 
local courts are provided. For matters which involve 
citizens of different states, only the federal courts can 
furnish to both a tribunal of the sovereignty to which 
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both owe allegiance and to which both look for pro 
tection. 

The arguments made in 
jurisdiction are patently fallacious. It is said that to 
destroy it will relieve the pressure on the federal courts 
One of the first duties of government, however, is 


favor of destroying this 


to provide tribunals for administering justice to its 
in thinking that a citizen 
idjudicated in a tribu 


correct 


citizens ; and, if I am 
is entitled to have his disputes 
nal of the sovereignty to which he owes allegiance, it 
is unthinkable that that sovereignty should shirk its 
responsibility and abdicate its proper functions becaus« 
of a comparatively insignificant matter of expense. Con 


gestion should be relieved, if this is necessary, by 


creating additional cou 
jurisdiction of fundamental importance. 


a histori 


ts, not by abandoning 


It is said that trial in the federal courts 1s ex- 
pensive and that the poor litigant should not be put 
to this expense So far 
they are not onerous and I think will be found little if 
any higher than the costs in the state courts of most 
of the states. The federal statutes provide, moreover, 
that the poor litigant in all federal courts, from the 
lowest to the highest, may prosecute or defend cases 
without prepayment of costs or the giving of security. 
Attending court in I than that of his resi- 


as court costs are concerned, 


a city other 
dence may have worked some hardship upon a litigant 
in the early days of the Republic; but now that federal 
courts are held in almost every city or town of im- 
portance in the country and are readily accessible by 
reason of the good road and the automobile, there is 
no longer any hardship here worthy of consideration. 

It is argued that the jurisdiction works unfairly 
in that it gives the non-resident a choice of jurisdic- 
tions. This, however, is not due to the jurisdictional 
provision, but to the removal statute. A resident may 
sue a non-resident in a federal court if he desires. It 
is only where he is sued in a state court in the state 
of his residence that he may not remove. There would 
seem to be nothing objectionable in this; for in such 
case he is sued in the court of a state of which he is a 
citizen and, if the non-resident has no objection to 
that jurisdiction, he should have none. If, however, 
this is thought to be a discrimination against him, the 
proper remedy is not to destroy an important jurisdic 
tion of the federal court, but to amend the removal 
him the right to remove if he de 
tribunals to the 
non-resident defendant is concerned, the choice amounts 
to no more than the assertion of the right on his part 
to be tried in a court of the sovereign power to which 
he owes allegiance rather than in the court of the state 
him a foreign state in 


statute so as to give 
sires. So far as giving a choice of 


of his adversary, which is to 
fact and in law. 

the destruction of this 
ancient jurisdiction of the federal courts. I see the 
strongest reasons against its destruction, in addition 
to those based upon constitutional theory and judicial 
efficiency already advanced. We in America are en 
gaged in the building of a great nation. If we are to 
a national outlook and 
we must see that there is the freest communication and 
intercourse, with unrestricted flow of capital and com 
merce into the various parts of the Union. Our coun 
try comprises a wide expanse of territory with a varied 
people with widely differing customs and ideals. We 
will develop commerce in the several states and will 
facilitate the flow of capital to sections where it is 


needed only if we maintain the confidence of investors 


reason for 


I see no valid 


he successful we must cultivate 








that when they invest their moneys in distant states 
or in enterprises serving those states, their rights will 
be protected by the power of the government of whicl 
they are citizens and in which they have confidenc 
No man in the recent history of our country had 

wider knowledge of our national problems or a pr 
founder understanding of our national philosophy thar 
Chief Justice Taft. As Circuit Judge, Secretary « 
War, President and finally Chief Justice, he knew the 
country as probably no other American of this genera 
tion. Speaking on this subject \mericat 
Bar Association in 1922, he said: 


| e | 
before the 


“The theory is advanced that a citizen of one stat 
now encounters no prejudice in the trial of cases in tl 
state courts of another state, and that the constitutior 


ground for the diverse citizenship of federal courts h 
ceased to operate. If the time has come to cut down tl 
ubject matter of federal judicial jurisdiction, it simplific 
much the question of the burden work in the feder 
courts, but that has not been the tendency of late years. | 
dissent fr 


venture to think that there may be a strong 
the view that danger of local prejudice in state court 


nts from t 


against non-residents is at an end Litiga 

eastern part of the country who are expected to invest th 
capital in the West or South will hardly concede the prop 
sition that their interests as creditors will be as sure oi 
impartial judicial consideration in a Western or Souther: 


material question 
linistered is actuall 


state court as in a federal court. The 
not so much whether the justice 

impartial and fair, as it is whether it is thought to be 
by those who are considering the wisdom of investing the 
capital in states where that capital is needed for the p1 
motion of enterprises and indust1 nercial pr¢ 





ress. No single element—and I want to emphasize this be 
cause I don’t think it is always thought of—no single ele 
ment in our governmental system has done so much t 


secure capital for the legitimate development of enterpris« 
throughout the West and South as the existence of federal 
courts there, with a jurisdiction to hear diverse citizenshi; 


cases.” 
The particular attack embodied in the bill here 
question is the outgrowth of the decision in the Blacl 
and White Taxicab case, a lo 
corporation was dissolved and a charter obtained fro 
an adjoining state so that a local group might invol 
the federal jurisdiction in a case local in character 
But the trouble with the proposal is that it goes et 
tirely too far. I can see that what are essentially loca 
corporations representing local citizens ought not be 
ae 


276 U. S. 518, where 





+ 


allowed to invoke the federal jurisdiction because tl 
have obtained a charter from another state. But tl 
remedy for this is some such provision as that a « 
poration shall be deemed a citizen of the state wher¢ 
it has its principal place of business; not to deny 
federal jurisdiction to all foreign corporations sit 
because they are doing business within the state 
(To be concluded in the April issue.) 
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to emphasize. 
evident that un- 
profits tax, the Treasury 
rporate earnings are 
re retained [f they are tc 
normal 
the earnings are 


orporation 
resent If 
not only the corpo 
he taxes payable thereon 
Conse- 


corporate share holders. 


may reasonably impose a some- 


upon « orate earnings which 
corporate earnings which are 
east g applies equally well 
ned earnings are invested in im- 
it or in e payment ol debts. 


unts are not allowed to indi- 
=i he reason that they do 
net operating income of the busi- 
e, with the corporate normal tax 
of 15 per cent, while individual 


iximum of 75 per cent, there is 


the retention of earnings by 
sence of some form of tax upon 
nless the Congress wishes to 
ouraging corporations to retain 
to distribute them, it 1s reason- 
rm of undistributed profits tax. 


me particularly strong 
close ly held corporations with 
a less percentage of their 
rate practice. 
poration taxes can be 
against earnings which 
to common stockholders, it is 
e stockholders a tax credit in 
l inst their own normal 
ystem is complicated 
is not a tax upon the 


pital invested in the business; and 


a tax upon excess 
1uch to recommend 
it produces. One 
it the corporation taxes will ulti- 
| that there will be a further 

| types of taxes imposed 

se imposed upon individuals. 
taxation of capital gains and of 
is a perennially unset- 


[reasury has consistently taken 
is no satisfactory reason for ex- 
from the income tax,"* and as a 


n upon earned in- 
lividends, interest, and the 
erse conditions of the past 10 





in excess of allowable deductions 





ec. 1 19 Stat 1014, 1017) as 
1936. se 401 (Id. at 1733) 
1935, sé 106 (Id. at 1019) as 


1936, sec. 402 (Id. at 1733). 
Statement of the Acting Secretary 
f I on Ways and 


nmittee 


a! 
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and tax credits for losses, an amount not lightly to be 
brushed aside by a repeal, or shifted to another set of 
taxpayers. Nevertheless, none of the methods hereto- 
fore utilized in taxing capital gains is wholly acceptable, 
from the point of view of tax equity. Moreover, all of 
them are open to the charge of having encouraged trans 
actions to be consummated at particular times for tax 
purposes, which transactions would neve 
have been made at all or would not have been made 
at the particular time. We hope that the method of 
taxing capital gains can be considerably improved by 
working out a practical plan whereby the total tax 
on the gain will approximate the total taxes which 
would have been due had the gains been realized equally 
over the period during which the property was held. 
Finally, if capital gains are to be taxed, in fairness, 
adequate provision must be made for the deduction of 


otherwise 


capital losses. 

5. Everyone recognizes that an approach should be 
made toward the integration of the Federal and State 
taxing systems, and toward the elimination of the pres- 
ent overlapping of the particular forms of taxes. The 
real problem is the formulation of an effective plan 
of procedure. Should the Congress attempt to impose 
its will upon State tax administrations by providing for 
a distribution of the proceeds of certain taxes to the 
States, if the States will repeal their present taxes upon 
the same subjects? A considerable change in our whole 
philosophy of government is inherent in this proposal. 
Should we, therefore, proceed on the more moderate 
course of allowing credits against the Federal tax for 
the amount of a like State tax paid by its citizens? 
This proposal, unfortunately, does not eliminate dupli 
cate administration and duplicate litigation. Can we 
meet this last problem by some provision for joint 
returns, or for duplicate returns to the State and led 
eral Governments? These are major problems which 
can hardly be settled, either by the States or the Fed 
eral Government, acting alone. Perhaps the best mode 
of procedure would be the designation of some respon 
sible commission with a national standing to spend a 
year in a thoroughgoing study of possible alternatives 
and then to propose an acceptable program, 

The next 25 years will doubtless see as significant 
developments in the income tax as the past 25 have 
witnessed. There can be few subjects, if there are any, 
which require greater technical competence, for not only 
is tax law a twisted and thorny growth, but its roots 
are deeply imbedded in constitutional law and in con 
flicts of law, in corporation finance and in trusts. There 
are few subjects whose impact upon individual citi 
zens, businesses, and the general economic and social 
structure is so potent and so far-reaching. One cannot 
study taxation in its broader aspects for many years 
without observing the inadequacy of any one type of 
professional training to meet the requirements of pri 
vate clients, and more particularly of public service 
There are few legal subjects which are linked so closely 
with other sciences, such as economics, accounting, and 
business. The intelligent tax lawyer knows and uses 
something beyond the 17,000 decisions to which I have 
referred. Yet the tax law is after all the end product 
of all these other professional skills; and thus it is the 
lawyer who has the chief responsibility for the devel 
opment of a wise national tax policy. The interaction 
of the Supreme Court and the Congress, stimulated 
by the lawyers and their cases, has vastly improved 
the income tax of 25 years ago. The future is, likewise, 


argely in their hands and in ours. 
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The House of Law in a Time 
of Change 


Continued from page 208) 
does it now suffice, or must we in turn add to it 
fresh aims drawn, as the previous generations drew 
theirs, from the demands of the public on men of 
the legal order? The public interest called first for 
lawyers who were masters of their craft. That need 
as soon as it was answered the 
ho were not only master- 


was answered, and 
call came for lawyers wl 
craftsmen but reformers and perfecters of the ad 
ministration of Doesn't the public interest 
now call for lawyers who are all these things and 
Statesmen in the sense 
that they will bring to bear on public affairs the 
same forbearance and understanding, the same de 
votion to the equitable adjustment of conflicts, and 
the same passion for facts, which they bring to bear 
But why more so now than ever 
before? And why more so than other citizens? Be- 
cause, in all the western world, with an accelerated 
pace whose end is not in sight, the solution of the 
difficulties precipitated by the industrial revolution 
war is being sought through 
legislation and administrative And the 
success of both will depend largely on the attitude 
of the legal orde1 
We may approach legislation in two ways. We 
may regard it as the work of ignorant men swayed 
by prejudice and pressure, to be opposed almost as 


who are statesmen 


on private affairs 


and aggravated by 
processes 


a matter of course and to be challenged as unconsti 
tutional whenever there seems to be a straw to lean 
Or we may accept its inevitability; try 
and with faith in the ultimate 
to understand its causes and ob 
special skill and knowledge 
fair and practical 


upon. 
patiently, 
the average man, 


sense of 
jectives; and pool our 
in efforts to make it as 
as possible. 

We may 


similar ways 


scientific, 


approach the administrative process In 
We may decry the growth of admin 
istrative tribunals as the selfish reaching out of 
inexperienced bureaucrats for power, or we may 
accept them as unavoidable outgrowths of a chang- 
ing world, study their problems with an open mind, 


and join in constructive efforts to make this latest 
development of the legal mechanism as efficient 
and just as possible. 

New forms of legislation and of administrative 
activity have raised constitutional issues of the 
gravest sort, and these also we may approach in 
two ways. We may approach them emotionally and 
uncritically, invoking the tribal gods to taboo each 
fumbling step which democracy takes. Or we may 
approach them objectively, alert to point out clear 
violations of the spirit and letter of our charter, but 
ready also to consider without passion and without 
n where the limits on government should be 
how policed in a world for which the 

: designed. 

negative, resistant, and 
above all fearful of men’s ability to govern them- 
selves in large undertakings. The other is positive, 
tolerant, more confident of the final success of dem 
ocratic methods. For each an intellectual case may 
be made; each embraces men of honesty and good- 
will as well as zealots and bigots. Intellectually the 
division turns, as every such question finally turns, 
on an estimate of human nature and capacity, about 
which it is useless to argue 


alarm 
defined and 
original charter was never 


The one approach is 
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We can’t avoid taking one approach or the 
other; we wouldn’t be worthy of our salt if the 
deepest issues of our time in the field of law left 
us unresponsive and indifferent. Whichever ap- 
proach we take, it will have momentous conse- 
quences for the future of legal education and there 
fore for the future of the bar. 

If, as I for one hope and believe, most of us 
will take the second approach, we shall have to face 
both a personal and an educational question. The 
personal question is the same as that which ou 
predecessors faced, though it comes to us more 
heavily charged with perplexities. They wished to 
aid in reforming the administration of justice, and 
the question was whether they could engage in thi 
multiform activities which that task required and 
still carry on the scholarly work which their fathers 
began and without which no system of law can 
flourish. In the end they responded to the needs oi 
their day without counting the possible cost to 
scholarship; and their scholarship survived. We 
have to ask ourselves whether our scholarship too 
will survive if we not only carry on the activities 
which they began but, in addition, throw ourselves 
into the work of helping to solve the legislative, 
administrative and constitutional difficulties of 
our age. 


We shall be called upon for more committe: 


ywork, more labor of draftsmanship, more assistanc« 


to governmental agencies, state and federal, moré 
fact-finding, than ever before. We shall be draw: 
to respond as our predecessors responded. In this 
there is some risk that our most essential functio1 
of study, reflection and writing in fields of less im 
mediate current interest but of equal or greater ulti 
mate importance, will suffer seriously. But if we 
are conscious of that risk, and if each will decide i 
what direction his own talents can most usefull 
be applied, without fear of withdrawing from th« 
crowd when his inner promptings so urge him, 

think we shall be able to perform both tasks su 
cessfully. Nor should we forget that facts whicl 
may seem of only immediate significance, and whi 
are gathered painfully at the sacrifice of supposedl) 
profounder studies, may sometimes turn out to br 
straws from which the later bricks of creative gen 
eralization will be made. : 

If the pull of the times presents us with these 
difficult personal questions, it presents us also witl 
educational questions. If we take as our ideal that 
men of the legal order should, in addition to thei 
other qualifications, be statesmen in the broadest 
sense; if we wish to be, and wish our students in 
their turn to be, such men: the very existence of 
that attitude, without one spoken word of exhorta 
tion, will have more educational effect than all the 
courses, methods or techniques that anyone ca! 
devise. And yet in the nature of things the ideal of! 
a given generation of teachers tends always t 
translate itself into modifications of courses, met! 
ods and techniques. This phenomenon expresses 
our faith in the importance of educational pro 
cedure: a faith which, if exaggerated, is wort! 
keeping for the zest it brings to our calling. And 
now already, in the attempts which are under wa 
to weave together the law and the social sciences 
and in the reshaping and expansion of the publi 
law courses, we perceive the working out of that 
phenomenon. We are trying to give our students 
a truer picture of the totality of problems whic! 
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must grapple with. In this most 
kings we are perhaps on the 
as important as any made by our 


izing their importance, I ven- 
irther possible line of advance. 


me provision for apprenticeship 


a concerted effort to 
governments to take 


ike to see 


in the legal work 
departments, 


as apprentice ~ 
missions, 


boards, 


ist) legislative drafting bureaus; 
paying them enoug! 
nal cases, when their apprentice- 


to live on; and letting them 


der to make way for fresh en 


ee a constant stream of young 
issing through these govern- 
learning by first-hand experi- 
their problems, objectives, dif- 
Such experience would 
in later practice but would give 
of the bar a direct acquaintance 
most lawyers now 


ctive aversion and distrust but 


Fal 


see them face to face, might 
aspect 


done at little if 
for the eagerness of young law 


aste of governmental experience 








salary than is generally offered. And | know that 
they would be of use even for such short periods, 
for, if I may mention my own school again, our 
candidates for a doctor’s degree, who rotate for 
two or three months at a clip in part-time appren- 
ticeship work for the Attorney General, the Public 
Service Commission, the Industrial Commission, 
the Income and Inheritance Tax departments and 
occasionally other boards or agencies, have demon 
strated that young law-trained men without prac 
tical experience can be of positive help though serv 
ing for extremely short terms. They catch on very 
quickly, in a week or so, despite doubts to the con 
trary which were expressed when the plan was first 
proposed. 

If apprenticeship positions could be created on 
any sort of a scale, they might be connected up 
with scholarships along the lines provided for last 
year by the Wisconsin legislature. Under that plan 
the state advances to needy and promising students 
in their last year in the university a sum sufficient 
to relieve them from the pressure of outside work, 
in consideration of their agreeing to take a suitable 
position in the government after graduation, for not 


exceeding two years; the advances to be paid off by 
deductions from their salaries. This plan is just 


getting under way, but it seems to be a promising 
attempt to link together the need of the state for 
able young brains, and the need of the latter for a 


is now sucl st of them would be willing to chance at a decent education, which economic pres 
serve at I P or two for very much less sure now so frequently denies them 
(Continued from page 185) 
per attorneys determination of his case by the Staff, Angeles, along these lines, of the prin 
igh 7 ef Counsel of his only recourse will be an appeal to ciple of decentralization as applied to 
Bureau t only assist in the Board of Tax Appeals income-tax administration. If ou plan 
» review cases but will It is thought this arrangement will proves to be sound in actual day to day 
epresent the ner in the trial eliminate many repetitious steps and operations, we will extend it as soon 
‘Los Angeles ses which may protracted delays which have seemed as we can to the whole Pacific Coast 
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mination liability [he partment believes, further, that it will This newest Los Angeles tryout of 
echnical St sion will have full result in fairer treatment and greater decentralization differs from the plan 
thority to rev r reverse the find- convenience to taxpayers, in quicker previously established in Cleveland, 
vs of the Re Agent in. Cha administrative decisions, and in fewer Dallas, and San Francisco in that it 
1 its decisiot | be final in so far appeals from the Bureau to the Board carries to the field the work of the Tech- 
the Bureau rnal Revenue and of Tax Appeals and the Courts nical Staff and also the making of the 
Treasury Dey t are concerned The Secretary says, “We intend to Bureau’s final determination by an in 
the taxpayer t satisfied with the make a thorough, practical test at Los dependent group; whereas, in the other 
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cities mentioned, the plan has been that 
the office of the Internal 
Agent in Charge, in addition to its own 
functions, should act as a representa- 
tive of the Income Tax Unit. 

30th the procedures are, of 
course, different 
routine business for which there are 
38 Revenue 
ous cities throughout the 
28 Technical Staff rey 
Chief Counsel of the 


Revenue 


above 
from the Bureau’s 


Agents in Charge in vari 
country and 
The 


Bureau has rej 


resentations. 


resentatives in 9 cities outside of Wash- 
ington. 


Preliminary Report of Com- 
mittee on Judicial Salaries 


HE purpose of this Committee must 

not be misunderstood! It is not 
charged with the duty of simply obtain 
ing additional dollars for the judiciary ; 
it was created and is now functioning 
on the theory that there is no more vital 
public activity than the administration 
of justice and the surest way to obtain 
the best judges is to so compensate 
them as to attract the best possible in- 
cumbents. These principles are the 
guides under which tl 
note 


his Committee op- 
erates. that 
member of the judiciary on this Com- 


Please there is no 
mittee. 

The subject of judicial compensation, 
that is, salary, retirement pensions, etc., 
is necessarily a legislative matter. Even 
though this is a non-legislative year in 
the sense that only a few states hold 
regular sessions in 1938, still the broad 
topic of proper remuneration for those 
who preside in our courts is receiving 
careful study. 

In some states consideration is being 
given to an increase in the salaries paid 
by the state. In others a survey is un- 
der way as to the advisability of permit- 
ting individual counties to add to the 
state pay or to raise the amount now 
being so paid and thus reach an adjust- 
ment much needed because of local con- 
ditions. In other states attention is fo- 
cused upon plans; elsewhere 
thought is centered upon the possibility 
of providing assistants for 
members of the highest court 


pension 
research 


The achievement of such goals sel- 
dom comes spontaneously. Much spade- 
work must usually be done and it is this 
portion of a very large program which 
is now in Only occasionally 
will a_ short, 
about an 
statute on this subject. 
such an amendment must be 
throughout the state in 
manner so that it may receive support 
from all Each state has its 
own problems. 

A study of the tables presented in our 


process. 

snappy campaign bring 
amendment of an existing 
The need for 
spread 


a convincing 


sections. 
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last annual report at Kansas City will 
disclose the comparative position of the 
reader's own state. 

Now is not the time to comment on 
activity in any particular state, but it 
may be comforting to those who are in- 
terested in the general topic of judicial 
compensation to be assured that even in 
this non-legislative year several juris- 
dictions are well under way. 

WALTER S. Foster, Chairman. 


New Legal Institutes Started 


URTHER progress in its program 
F of a‘lvanced legal education is an- 
nounced by the Section of Legal Educa- 
tion and Admissions to the Bar. The 
Dallas Bar Association will hold an 
institute on April 6, 7 and 8, at 
Walter Barton Leach of the 
Harvard School will speak on 
“Certain the Law of 
Property and the Drafting and Litiga- 
tion of Wills.” 
fessor Austin W. Scott of Harvard will 
be the speaker at an institute held in 
Kansas City under the joint auspices of 
The Lawyers Club of Kansas City and 
the Kansas City His 
subject will be “Recent Developments 
in the Law of Trusts.” 

A favorable report been 
by a committee of the St. Louis Bar 


which 
Professor 
Law 
Phases of Real 


On the same days, Pro- 


Bar Association. 


has made 
Association, and it is anticipated that 
plans for an institute in that city will 
A committee of 
the Denver Bar Association is reporting 
to a meeting in March concerning this 
subject. In Columbus, Ohio, a 
mittee appointed to consider the holding 


be announced shortly. 


com 


of a law institute passed around a ques- 
tionnaire to those attending a Columbus 
Bar Association luncheon, the result 
being a unanimous vote in favor of 
holding such a series of lectures in Co- 
lumbus. “Problems on Certain Phases 
of the Law of Real Property and the 
Drafting and Litigation of Wills,” 
“Problems in the Modern Law of Con- 
tracts of Interest to the Practicing 
Lawyer,” “Developments in the Law of 
Equity,” and “New Problems in Federal 
Taxation,” 
popular subjects. 

Mr. J. C. Macfarland, chairman of the 
Los Angeles Bar Association committee 
on practicing law courses, sends word 
that there has been great enthusiasm and 
widespread interest in the 
tures which have already been held in 
The general or practical 


were indicated as the most 


initial lec 


Los Angeles. 
course of fifteen lectures, designed pri- 
marily for has _at- 
tracted a registration of two hundred 
and fifty. A fee of $5 is charged for 
this course to members of the Los An- 
geles Bar Association and $10 to others. 
The consisting of 
four series of four lectures each devoted 


younger lawyers, 


specialized course, 


to particular topics, has a registratior 
of one hundred and sixty lawyers. The 
price for the four series of lectures 
the same as that 
Any sums of money 


iation over and abov 


for the general series 


received by the Li 
Angeles Bar Ass« 
the cost of these 
marked for future educational work 


will be ear 


ectures 


Nominating Petition 
Withdrawn 


Mr. Ernest A. Green, of St. 
Missouri, 
for State 
February issue of the 
ten to Hon Edward 7 I 
Chairman of the Board of Election: 
be withdraw1 


Louis 
whose nomi petition 


Delegate was 





al, has writ 
airchil 


asking that the petition 


He gives the following reasons: 
“IT have just en advised that sul 
sequent to the receipt of nominat 


ing petition, another petition was filed 
nominating Judge Laurence M. Hyd 
of Jefferson City for the same honor 
I have known Judge Hyde for many 
years and he is a personal friend of 
mine. There is no desire on my part 


of entering into a contest for this plac 
In fact, it is my judgment that the in 

Association are better 
without a contest in this State 
[ have beer 


terests of the 
served 
at this time. Furthermore 


informed that the supporters of Judge 


Hyde are of the opinion that since the 
office of Member of the Council has 
heretofore rotated every three years be- 
tween St. Louis and Kansas City, tl 

person elected as a State Delegate now 


either of tl 
state. Cel 


American Bar 


outside 
this 


It the 


should come frot 
metropolitan cities of 
tainly the inter 


Association are not advanced by a cor 


1 1 


test which arrays the large cities against 


the remainder of the State.” 


New Service to Members 


As part of its program for in- 
creased service the American Bar As 
sociation has made arrangements to fu 
nish to its members co 


pies of Opinior 


of the Supreme Court, at a cost of $1.0 
for each opinio1 Copies of opinior 
will be sent by air mail within twenty 
four hours after the opinion is hand 
down, which means that they should 


in the United Stat 


Requests for of 


received anywhere 
on the second day 
the time t 
unced. All 
should be addressed to the 


ions may be made prior to 
decision is reque 


Ameri 


Bar Association, 1152 National Pre 
Building, Washington, D. C., and sho 
be accompanied by a check payable 
the order of the Association for $1 
for each opinion requested. If it is 
sired that the opinion be sent spe 


delivery, 10c should be added to 


remittance 





ot 
harle 
a @ 
Ox, 
Miller 
Thalh 
an 
ier, | 
ter E. 
Me 
*hoen 
ohn 
atter 
La 


eral 


rs 
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\NNO NT O} EF BOARD OF ELECTIONS 

Ball 138 election of State Delegates will be mailed 
o all member the American Bar Association between March 
2 and 19 8. Ballots to be counted must be received by the 


soard of El it the headquarters of the American Bar Asso 


ciation, 1140 Dearbo St t, Chicago, Illinois, on or before 
\pril 22, 1938 
In ade e elec State Delegates for each juris 
dictio1 ica existing in the office of State Delegates in Ha 
ali, Ka tucky and Ne Hampshire are to be filled. 


EDWARD T. FAIRCHILD, 


Chairman, Board of Elections. 








Nominating Petitions for State Delegates 


CONNECTICUT 


O THE Boar : te Boarp or ELECTIONS 

The under rel 1 nate The undersigned hereby nominate 

ubal Earl f Phoenix. Ar Joseph F. Berry, of Hartford, Connec 
the office of te Delegate f nd ticut, for the office of State Delegate for 

rom the Stat ! to be elected and from the State of Connecticut, to be 

1938 elected in 1938: 

( - Wilsor | Isor Lucius F. Robinson, Alex W. Cree 
of Flagstaff: | L. Vidrine. R. don, Charles Welles Gross, Henry ] 
Stanford, ]1 ran W ilsor Marks, J. Harold Williams, Willis G 

harles Bernst rd Fennemore ‘arsons, Spencer Gross, Edward M 
Y. Moore Roml ‘ D Louis M. Schatz, Joseph P. Coo 
, Arthur Hen H. me lames W. Carpenter, Ralph O 

filler. Harold livelbess. Walter ] Wells, William S. Locke, John B. Lee, 

halheimer. | Rosenfeld : Roger Wolcott Davis, Julius G. Day, 

Ss. Hu nette, E. G. Fr: Ir., Allan K. Smith, Olcott D. Smith, 

, T ( rodez] Val Ravmond H. Dragat, Lucius F. Robin 

on, Jr., Pomeroy Day, Howard W. Al 

Moore and LL. Goodmon, of corn, Henry P. Bakewell and Hugh 
1joenix | ’ \ H avour, Meade Alcorn, Jr., of Hartford; 


hn R. I nl Morga \ | Warren B. Burrows, of Poquonock 


itterso1 Guire and Alfred Bridge: Wallace W. Brown and Har 
( r of | (;. TI pso1 Id E. Mitchell, of West Hartford; 
ald 1 i umes E. Wheeler, Frank S. Bergin, 
ic G. N silby lward Frederick H. Wiggin and J. Dwight 
Scrug Knapp a Dana. of New Haven: David S. Day. of 
Bovl Bridgeport; T. F. Carmody, William 
I Thomas, William J. Larkin, |r 
john D. Thoms and Edward T. Car 
, mody, of Waterbury; Hugh M. Alcorn, 
Be Sufheld 
Phe ere 
liforni Seese De DISTRICT OF COLUMBIA 
ay ea C ‘ iv HE BoaArp or ELECTIONS 
1 to be elect 138 The undersigned hereby nominate 
é \ rdsl Villi H Frank F. Nesbit, of Washington, D. ¢ 
ynahue, Everett Brown, T. P. Witt- for the office of State Delegate for and 
hen. A | Farl Warret1 nd from the District of Columbia, to be 
ink S. Ricl f Oakland elected in 1938: 
lefferson P ndler. Louis W. M1 Paul | Hannah, John H Pratt, 
ve W.H 1 Frederick A. Ballard, Henry Ravenel, 
ieger, N« Bailie, Gurney | lohn A. Selby, Lawrence A. Baker, 
wlin, Nor sterrv, Frank B lames | Wilkes, Jerome I Barnard, 
he Ea é Rex Hare Philip | Herrick, Gerald I. Oxen 
vard T). | 1] ell Matth; burg, Bolitha J. Laws, John W. Town 


Los Angele end, Justin L. Edgerton, Joseph A. 
Lk. G en Olne \. Kaufman, James Oliver Murdock, R. 
Brouille V. Mel ( \ubrey Bogley, John E. Larson, G. 

john H rdan, of San Frais Bowdoin Craighill, Leo N. McGuire 

\ 0 George Monk, William P. Smith, C. F. 

R. Ogilby, Philip Goldstein, John J. 





Carmody, Samuel A. Syme, Joseph C. 
McGarraghy, David A. Pine, F. W. 
Hill, Jr., B. Woodruff Weaver, Charles 
S. Baker, Robert F. Cogswell, Fredet 
ick Stohlman, Paul B. Cromelin, 
Charles E. Pledger, Paul E 
Dwight Taylor, Wm. Merrick Parker 
James F. Reilly, Henry I. Quinn, Frank 
J. Hogan, Walter M. Bastian, Austin 
F. Canfield, Joseph A. Burkart, Edmund 
M. Toland, Wm. E. Richardson, Mor 
ris Simon, Lawrence Koenigsberger, 
Bernard I. Nordlinger, H. Winship 
Wheatley, H. Winship Wheatey, Jr., D. 
M. Patrick, Jos. J. Cotter, Nelson T. 
Hartson, Wm. H. Donovan, Arthur J. 
Phelan, Edmund L. Jones, John W. 


Shor! . 


(juider, Lester Cohen, Lowry N oe, 
Marcus Borchardt and Milton \W. King, 
of Washington, D. C, 


FLORIDA 

lo THE Boarp oF ELECTIONS 

[The undersigned hereby nominate 
Giles J. Patterson, of Jacksonville, for 
the office of State Delegate for and from 
the State of Florida, to be elected in 
1938 
C, Bedell, Scott M. Loftin, 
Frink, Chester Bedell, Wal 
ter F. Rogers, Reuben Ragland, Fred B 
Noble, E. J. L’Engle, E. M. McCarthy, 
Ir., J. Henry Taylor, Donald K. Car- 
roll, Henry P. Adair, F. P. Fleming, 
Lee Guest, Sam R. Marks, Olin E. 
Watts, Lucien H. Boggs, Raymond D. 
Knight, Robert H. Anderson, William 
B. Bond, William A. Hallows 3rd, 


George 
a 


Russell 


Burton Barrs and George W. Milam, of 
Jacksonville; Lewis Twyman, | & 
Brown, W. L. Reed, E. B. Kurtz, W. | 


Prevatt, J. P. Si 
mons, L. S. Julian, Frank B. Shutt 
Lilburn R. Railey and Geo, M. Thomp 
son, of Miami; J. R. Wells, Jack Hays, 
Akerman, M. W. Wells, G 
Baker, Giles | 
George B. Carter, Donald 
L. Tilden, Merton S. H 
Mann, J1 


Blanchard, 


Evans, Preston G. 


Hugh 
Wayne Gray, John G 
Lewis, 
Walker, W. 
rell, of Orlando; Sam H 
John Dickinson, M. L 
Robt. S. Baynard, T. 
Charles J. Schuh, Paul F. Fusselmar 

H. L. MecClothlin, James R. Bussey, 
Erle B. Askew, William C. Kaleel, Au 

tin LL. Richardson, Harry ‘ 
Merle E. Rudy, Allen C. Grazier, John 
D. Harris, Frank M. Harris and M 


Kinney Barton, of St. Petersburg 


Frank Hobson, 


HAWAII 
To THE Boarp or ELECTIONS 
The undersigned hereby nominate 
Benjamin L. Marx, of Honolulu, for 
the office of State Delegate for and 
from the Territory of Hawaii, to be 
elected in 1938 


Wm. H. Heen, W. R. Ouderkirk, G. 
D. Crozier, Daniel G. Ridley, Arthur 
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man W. Apple: 





MacGuffin, of Libertyville 


Edward M. Watsor 


M. Larimer, Charles 


Donald B. Hatmaker 


Crumpacker, of Hammond 


Reynolds, Theod re 
I ock » 4 lare nce M 44 arold 
Pratt, Thurlow G : errell, i 
F. Williams, Dwight S 


: ‘ Denny, Frederick 
Spoerri, Charles y 


Flam, Alan W. Boyd 
nn R ibb E-mison, j 


Joseph G Gorman, 


Leibman, Charles R 


arl Cohn, Frank 
Mayer, Hendrik Folonie Lucier, Joseph I. 


Langworthy, Ri Maxwell O’Brie 


berg, Helen M. ¢ 





Nunez Cardozo : 


City } \\ = 
James | Devit {) i i 
ence D. Rosebe 


lo iti BoaR ) 

[he undersig ite 
[Truman SS. Stev y. Moines 
lowa, for the oft State Delegate 
Tor ind tro! tl 2 i. to be 


elected in 1938 

Walter R. Dye \\ rdan, L. H 
Doran and Walter Canaday, of Boone 
G. A. (Arthur G Minnich and Chas 
Helmer, of Car ‘i. 4orimm, 
M. Ingersoll rH | Spal ole! \ H. 


his 
Sargent, Stewart Nh r V1 \\ 


Crissman, B. L. Wick, David G. Bleak 
ley, John D. Randall, Elmer A. Joh 
son, H. C. Ring, Robert D. Taylor and 


G. P. Linville, of Cedar Rapids; May 


nard E. Penquit {f Colfax; Folsor 
Everest, Karl F. Geiser, William | 
Mitchell, J. A. Willias rs 8 Ras 
mussen, Harry | erniss and Walter 
S. Stillman, of Council Bluffs; F. ¢ 


Harrison, Ja \\ sollinger, H. B 
Betty, Walter M. Balluff, A. G. Busl 
\lfred C. Muelle: ferrill M. Black 


burn, Realff Ottese lward A. Doert 
\Wavne G. Cook, ¢ es LD. Watermar 
E. J. Carrol Albert F. Block, ( Miss 
Frances | Platl irie H \V ilson, 
Carl H. Lambach a \. G. Sampson 
§ Davenport; Henry C. Kenline, Hal 
Reynolds, Robert Ken \\ \. Smith, 
\l. H. ( zizek | Bower na Joh 
G. Chalmers, of Dubuque; ' W. Gar 
field and Franklin Jaqua, of Humboldt 
Burt J. Thomps ludley Weible and 
| A. Jensen OI | rest Uity Chas. | 


Hird and E. B. Wilsor f Jefferson 
E. W. McManu n M. Rankin, ‘ 
L.. Norman, Wil S\ Cimbet 
an and Wm. R. Sheridan, of Keokuk 
H. D. Keel laquoketa H. ( 


( rewrl 


artwright, ‘ ri I Hoaramal and 


G. A. Mote, of larshalltown; Frank 


W. Senneff, of Britt; R. F. Clougl 
Earl Smith and Hugh H. Shepard 
Mason City; luget VieCord 


\lt. Pleasant 

Guy Hall da 
Bihlmeier, Arthu loffman, Harvey 
\llbee and Ear i md ‘Tiptor ot 
Muscatine; Ti impbell, j. | 
Cross, L. D. Cunningha We Ke 
Hamill and Peter John Siegers, ot Ne\ 
ton Walter McNett ol W ebbe 


Bailey C. Webber, Ge I, Heindel at 
Merrill Gilmore, of Ottumwa; Williat 


Paul Ferguson and Thos. \W. Keenat 


of Shenandoah rederick F. Favill 
R. H. Hatfield, David W. Stewart, Bet 
nard T. Caine, A. D. Cl esse 

Marshall, C. F. St i. D>: c. Bae 
Rollo H Berg (;levsteet 


\ 


































vid a I I ¢ 4 
vert M Everett W 
Louis S, ¢ H. B ) ) 
Shull az H Shull Siot 
City B 5. | t 
Carleton S | d and Joh 
ma 2 ll ©. 7. Hend 
Il ind I I T We ) 
City I Wilbu 
¢ Bridg \ s erd Caspr 
rate Schenk. Sar ; mn. Gihson C. Hol 
be liday, Willis J. O’Brien and Eskil C. 
Carlson, of De Moines Jesse A 
H Miller, Ale [ Ile Frederic M 
ne Miller, Oliver H. Miller, George Cos 
d i son, H. H. St Rosenfield, Vincent 
Starzinger, Eugene D. Perry, L. A. 
H Parker, Herschel G. Langdon, Allan A 
\'\ Herrick, James | Weaver, Phineas M 
ik Henry, G. |] Brammer, Robert T. 
ht Bates, Merrill 3. Oransky, Frank W. 
and Davis, Joseph Brod lames C. Davis 
ay Ir., A. B. Howland, Howard Jf. Clark 
O1 Rex Fowler, | Fount: F. W 
I Lehmann, Hassett, Emory 
a M. Nourse, Dwight Brooke, J. P. Lor 
lte1 ntzen, Clifford W. Proct H 
( A. Steele, Jame Goodwin, H. M 
B Havner, A. A. McLaughlin, Elizabetl 
is] Hyde, R. I hn iW ( Strock, Lov 
ck Ladd, O. S. F1 lin, Dring D. Need 
ham, Harry | h, Gordon L. EI 
lal iott, Neill Garrett, Ben J]. Gibson 
ss ) Walter K. Ste t, of Des M I 
m F, Sutton, E. | r and .. Hol 
ran, oT ‘ 
il 
K h 
i E Be ( 
it The unde ereby nominate 
d | Frank M. Dral f Louisville, Ken 
tucky, for the fice of State Delegate 
for and from tl State of Kentucky. to 
ve elected in 1938 for tl vacancy now 
el existing and cular ter ot 
1k three years 
Lafon Aller ( Joolar 
— Thomas J. V Blakey Helm, T. 
ink Kennedy Hel: um W. Crawford, 
gl i !. Carroll, | rd P. Humphrey 
| irvin H. Ta vert Lee Blacl 
ll, Irvin M Donald Din 
: g, How David M 
f ndless ton, ] \ 
odwi We gers, John M 
l, Tr... Wil Vvatt. Samuel R 
H. |] lale, William H 
yell, W | Leo T. Wol l 
| ry | [ David | 
+ { \l € ‘ 
I “1 | ( Ic t 
h Sell S | ( r 
a? 
on M ( 
er The es Park, J. | 
George  { 
Wal 1 C. Stoll, WV 
wn MI. Wils \ng 
IcDor Ke Oo 
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McDonald, R. J. Colbert, Job D. Tur- 
ner, Jr., Dan E. Fowler and W. T. 
Fowler, of Lexington 
LOUISIANA 
To tHE Boarp oF ELECTIONS: 
The undersigned hereby nominate 
Henry P. Dart, Jr., of New Orleans, 


Louisiana, for the office of State Dele- 
for and from the State of Louisi- 
1938: 


gate 
ana, to be elected in 

C. C. Bird, Jr., of Baton Rouge ; 
Clair Adams, H. Grady Price, Leonard 
B. Levy, Wm. H. McClendon, Jr., 
Henry B. Curtis, Scott E. Beer, H. W. 
Robinson, John St. Paul, Jr., Leon 
Sarpy, John C. Foster, Burt W. Henry, 
Rightor, Charles E. Dunbar, 
McGivney, Solomon 5S. 
Fortier, Felix J. 


>t. 


Edward 
Jr., Eugene J. 
Goldman, James J. A. 
Dreyfous, Stamps Farrar, Charles 
Rosen, Jno. E. Jackson, Chas. F. 
Fletchinger, Louis C. Guidry and Rich- 
ard B. Montgomery, of New Orleans; 
John H. Tucker, Jr., of Shreveport. 


MICHIGAN 


To THE BoaArRb OF ELECTIONS: 

The undersigned hereby nominate 
John M. Dunham, of Grand Rapids, 
Michigan, for the office of State Dele- 
gate for and from the State of Michi- 
gan, to be elected in 1938: 

Henry M. Bates, of Ann Arbor; Wen- 
dell Brown, and Ezra W. Lockwood of 
Detroit; Harry G. Gault, Matthew 
Davison, Jr.. Homer J. McBride, Guy 
W. Selby, George W. Cook and D. L. 
McTaggart, of Flint; Willard F, 
Keeney, Morton Keeney, Harry Shul- 
sky, Julius H. Amberg, Roger B. 
Keeney, Laurent K. Varnum, Edgar 
H. Johnson, Philip H. Travis, Carl J. 
Riddering, Gordon B. Wheeler, Stuart 
E. Knappen, Harold W. Bryant, Gan- 


son Taggart, T. Gerald McShane, 
Chas. O. Hilding, Benn M. Corwin, 
lohn Duncan McDonald, Oscar E. 


Waer, Cyrus W. Rice, John S. McDon- 
ald, William R. McCaslin, Leon W. 
Harrington, Charles McPherson, Cor- 
nelius Hoffius, John D. B. Luyendyk, 


Jay W. Linsey, Roland M. Shivel and 


Cornelius Wiarda, of Grand Rapids; 
Norman E. Leslie, W. K. MclInally, J. 
Adrian Rosenburg, Harlan P. Cristy, 
Benj. Kleinstiver, John E. Anderson 


und Reuben H. Rossman, of Jackson; 
Clayton F. Jennings, David R. Bishop, 
Carroll R. Taber, Edward K. Ellsworth, 


Byron L. Ballard and Edmund C. 
Shields, of Lansing; Raymond H. Mc- 
Lean, of Mason; Harold H. Smedley 
und Alex J. Rogoski, of Muskegon; 


Garey, Lloyd 


R. Kendrick, 


Cloyd A. Calvert, John 1 
T. Crane and Raymond 


it Saginaw. 








MICHIGAN 


To tHE Boarp or ELECTIONS 

The undersigned hereby nominate 
Roberts P. Hudson, of Sault Ste. Marie, 
Michigan, for the office of State Dele 


gate for and from the State of Michi 
gan, to be elected in 1938: 
R. O. Bonisteel, of Ann Arbor; John 


A. Mustard, Burritt Hamilton, of Battle 


Creek; Harry Allen, F. A. Carey 
and Edward S. Reid, Jr., of Birming 
ham; Merlin Wiley, Fred G. Dewey, 
Ezra H. Frye, Oscar C. Hull, Abran 
W. Sempliner, Jason L. Honigman, 
John J. Danhof, Irvin Long, Paul W. 


Voorhies, John C. Spaulding, Max 
well E. Fead, Edgar H. Ailes, William 
J. Shaw, M. Coulter, Carl V. 
Essery, Louis C. Miriani, Leo I. Frank 
lin, Arthur J. Lacy, George E. Bush- 
nell, Howard D. Brown, Archibald 
Broomfield, Charles H. L’Hommedieu, 
Henry I. Armstrong, Jr., Arthur Web- 
ster, and Thomas G. Long of Detroit; 
Russell A. McNair, of Grosse Pointe: 
Paul Franseth and Cleveland 
of Grosse Pointe Frederic S. 
Glover, Jr. and Marion S. Harlan, of 
H. C. Jackson and Marvin 
Kalamazoo: Walter S. 
Foster, Joseph W. Planck and Dean 
W. Kelley, of Lansing ; H. Fead, 
ot Newbury. 


Glenn 


Thurber, 
Farms; 


Grosse Ile; 


Schaberg, of 


Louis 


MINNESOTA 
To tHe Boarp or ELEectTIons 
The undersigned hereby 
Morris B. Mitchell, of Minneapolis 
Minnesota, for the office of State Dele 
gate for and from the State of Minne 
sota, to be elected in 1938 


James H. Hall and Albert H. Enet 


noninate¢ 


sen, of Marshall; Monte Appel, Osca: 
Hallam, John J. Sexton, Asa G. Briggs 
and Chas. W. Briggs, of St. Paul; | 
H. Stinchfield, Stanley B. Houck, J. B 
Faegre, Philip F. Sherman, C. A 


Chester W. Johnson, James 
Best, Herbert W. 
Rogers, Thomas E. Sands, Jr., Andrew 
N. Johnson, Fred N. Furber, David 
Shearer, Paul J. Thompson, Maurice A 
Hessian, L. Byard, George \\ 

Strong, Walter J. Trogner, M. J. Ward 
M. Selander, Carste1 I 

Jacobson, Chester L. Nichols, G. T. 
Carroll and Henry W. Norton, of Mi 


neapolis 


Taney, Jr., 
I. Best, Eugene N. 


J. 
B. 


Florence 


MISSISSIPPI 
To THE Boarp OF ELECTIONS 
The undersigned hereby nominate 
William H. Watkins, of Jackson, Mis- 
sissippi, for the office of State Delegate 
for and from the State of Mississippi, to 
be elected in 1938: 


Robert N. Somerville, of Cleveland 


L. Barnett Jones, P. H. Egger, Jr 
rest B. Jackson, W. E. Morse, Garne 
W. Green, Cecil F. Travis, J]. G. 
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(sowen, Hubert S. Lipscomb 
terhos, J. C. Satterfield, Mrs. Elizabet] 


Hulen, W. H. 
Smith, Greek ] 
vens, W. ( 

Watkin Marcellus Greet 


riffith, C. B. Snow, J. N. Flows 


Watkin ; Ir.. Svdne 


Rice, ] 


Ralph B. Avery, of Jackson 
Brandon, Natchez; D. ¢ Bramlette 
Maxwell Bramlette, of Woodville 
MISSOURI 

To tHE Boarp or ELECTION 

The undersigned herel 
Laurance M. Hyde, of Jeffersor t 
Missouri, for the office of State Dele 
gate for and from the State of M 
to be elected in 1938 

Nick T. Cave, William H. Becke 


George A. Spencer and H« 


¥f Columbia 


Lang, Ir., 

John Z. Montgomery, John T. Marti 

Lamm and J. T. Montgome: 
Clif Langsdale, Manvel 


D. S. 


Sedalia 


Davis. Ford R. Nelson, lol 
Rhodes, Robert B. Fizzell, Robert 
Garver, John T. Harding, D. A 


John M. Cleary, Jr., Will 
Hogset, Richard P. Brous, Mau 
Winger, W. H. Cloud, Williar 

holz, Fred Ruark, R. ¢ Tucker. Ed 
vard S. North, Fred S. Hudson an 


phy, 


William ¢ Lucas, of Kansa City 
Frank ( Mann, John S. Farringtor 
Richard Farrington, A. M urt | 
S. Curtis, John H. Fairmat laviu 
Freeman, Arthur W \llet Rober 
Durst, Frank B. Williar ' _ 


low, F. M. McDavid, ! ¥ 
Weston Miller, Lon S. Hayme V1 


Vandeventer and Har 


Springfield; James S. Cimra 


erty James H. Hull, of Platte Cit Xx 
Douglas, Joseph M. Garvey, H. Ter 
pleton Brown, R. A. Brown, Ir., Ore 


tes Mitchell and Du\ Smit 

seph; Nat M. Lacy, of Macon; Ricl 
ard Chamier, Arthur B. Chamie 
(Jak Hunter, of Moberly; W 
tin, of Boonville 

MONTANA 

To THE Boarp oF ELECTIOD 

The undersigned hereby ni nate 


W. J. 
fice of State Delegate for 


State of Montana, to be elected in 1938 


Jameson, of Billings, for the of 


R. F. Gaines, T. J. Davis, John 
Corette, Robert D. Corette, \W IK 
patrick, a % Kremer. \ } Te 
lohn V. Dwyer, D. J. Stivers, J. E. | 


rette, Jr., and L. V. Ketter 


R. H. Glover, Harvey Blaine Hoffman, 


John McKenzie, Ir Ranso ( oope! 
©. B. Kotz, H. C. Hall and J. W. Free 
man, of Great Falls: W. L. Clift, 7 


lor B. 


Hall, Carl Rasch and 


Weir,. Harry P. 
Lew | Call 


sl 


t Helena Tohn | Campbel : 


Wells, George Butler, H 


and trom the 


Bennett, E. M. 


ASSOCIATION Jor 


AN BAR 


RNAL 





Murphy, 1 | 
Pope, of Mis 


Fritz, W. I 


Walter | 


NEVADA 
rHE Boarp oF ELECTIONS 
The undersigned 
Brown, of Reno, Nevada for 
the office of State Delegate for and 
the State of 
1938: 


‘s;eorge = 





Nevada, to be electe 


Samuel Platt, John S 
Albert D. Ayres, Miles N 
Charles M. Merrill, I 
Harlan L. Heward, 
Sidney W._ Robinson 


Cantwell, 
Pike, 
Price, 
Summerfield, 
George Springmeyer, Frank | 
Haller, Wm. McKnight 
Clel 


Lunsford, 


ory, Joseph P 
Llovd \ Smith, 
Pugh, Edward | 


H. H. At 


kinson, George L. Vargas, John David 
son, W. S. Boyle, Leon Shore, Joh 
Bernard Foy, Thomas F. Ryan, Walte1 
Rowson, Gordon W. Rice and |. T 
Rutherford, of Reno 


NEW MEXICO 


E BoarpD OF ELECTIONS 


LO I 
} 


Che undersigned hereby lominate 
George S. Klock of Albuquerque, New 
State Delegate 


Mexico, for the ofhce of 
for and from the State of New Mexici 
to be elected in 1938: 
Rodey, 
Theodore | Jones, _ H I Leod 
Merritt W. Oldaker, 

William A. Bropl 
Merritt ( 
Pherson, Jr., C. M. 


I. S. Vau 


Pearce ( 


Hanna 
Daniel \ Mac 
Botts, Robert W. 


ht, Fred Feasel, Sam 


iv, Richard H 


Botts. 
(5. Bratton, John I 
Nordhaus and Henry G 


\Ibuquerque; J. M. 


Simms, George S 
Klock, R. 
Coors, of Herve 

Hiram M. Dow, Curtis Hill, Clarence 


FE. Hinkle, Chas. R. I 


Brice and Ross | 


Malone, Jr., of Roswell; E. R. Wright 
Carl H. Gilbert and B. P. Wood, of 
Santa Fe 


NEW YORK 
HE Boarp OF ELECTIONS 


The undersigned hereby nominate 
lames W. Ryan, of New York City, for 


the office of State Delegate for and from 


the State of New York, to be elected in 
1938: 
David S. Jackson, Laurence Lo! 


Desmond, and Thomas 
Buffalo; D. Roger Englar, 
Sprague, deForrest 
Theodore Kiendl, John W. Cran- 
dall, J. M. Richardson Lyeth, David 
\sch, Spier Whitaker, Theodore L. Bai- 
lev, John Tilney Carpenter, Ben A 
Matthews, Harold Harper, O. D. Dun 
‘an, Edward R. Brumley, Morris Coo- 
per, Jr., Melville J. France, George S 


Martin Detels, Leonard |] 


fey, Charles S 
C. Burke, of 
George C George 


| rd 


Brengle. 


hereby nominate 


Sinai, Chas. A. 


Robert M. 
Lester D. 


Georgetta, \. R. 


Don L. Dickason, 


Donald B, Mose Fy 














Matteson, P [cEntegart, Charles rr 
F. Quantrell and E. Curtis Rouse, Ed- 19 
vin L. Garvin, Walter R. Kuhn, Court- 
land Palmer, Ha D. Thirkield and B. 
Paul H. Lacque é Cit bai 
Fo 
() \AK OT | pin 
: | Br 
To 11 Boar E( i tot 
Phe unde one he m € oO 
C. L. Young ir for the Go 
fice of State Delegate for and from the I 
State of North Dakota to be elected in Co 
1938: Scl 
Max \ WW ishel f Ashley (7 he) 2 
Shater, (seorge S$ gist H Go 
©’Hare, of Bismarck; G. D. Reimers bot 
of Carrington; Fred J Macl ut 
V. Traynor and VW Vi Anderson, of Fr: 
Devils Lake LJ i. G. Ni lol 
les, Clair | | ner, | | onmy, f 
Franklin |. V:; Osdel M. Powers Lo 
and George Soul f irg Floyd B Ha 
Sperry yf Ci ictor | ( 
Chom, of Good \. B Ste 
on, ‘ Kilgore r 
Philip R B © \) »urtness H - ) \ 
Id Shaft, Ca ) Pete 
on, T. A. Tone O mn 
gard, of G Vartne 
of Harve ( heodor¢ 
A. Sailer, of | ( {. Shai | 
Hillsboro; | | DKe, OT hiet Sid 
tinge! Artl K n Ki i P 
C..& Back; A A) 1 R ” 
Frederick est ¢ \ 93} 
K vello d 5S. ] oO! | 
|. Pald I Ne yhr , 
Lewis and Robert H. Bosar yf Mir 
lohn <A. Storr f ‘olla | | ore 
Sproul, of Valley Cit V1 [. Hut wre 
nson, of Wahpet il 
in 
lle 
il 
LO THE BOAR | 
Lif 
Che unae 
Joseph L. a ol Clevelar | tor the - 
office ot tate Weleg nr I r ind oe , t rt 
state of Ohio, t e elected in 1LY33& 
C ( 1 - 3 > p 7 in 
7TOVET , il 
man, Arthur P istafso1 Hart E 
Payer, C. D riebolit ‘Ibert J. Sar , 
ders, Gerald ) G o 
man, Williat ward 
Barkdull, Josey ;] Ss. | r 
ruish, Charles é 
: re 
C. Stanton, Samuel H. Silbert, | 
B. Doering, Charl M. Bu Char! 
n 
\. Niman, Car V. Schaefer, He 1. 
Leuck, Lex Kintner, Herman J]. > , 
J. M. Berne, J. M. Ulmer, of Clevelar 
Hugh Wells nd I ; full , 
Shaker Height " 
( () 


The undersigned hereby 
Charles W. Racine. of Toledo, O! t 
the office ‘e Del g T 





NOMINATING PETITIONS FOR STATE DE 











|. Hanley, Stephen 


Ilph S. Hamiltor 


itington, Roland Da- 
Walter S. Asher, 





\W. M. Davis, McDannell Brown, Ar- 
thur I. Moulton, George J.. Perkins, 
Wm. A. Carter, Robert Treat Platt, C. 


X. Bollenback, Chas. W. Redding, 
McMenamin, L. W. O’Rourke, 
Randall S. 


Geo. B. 


James H 
Goodman, 
Reilly, R. R. 


Benj. B. 
Guthrie, John F., 


I mes, 


Bullivant, Robert J. Creamer, E. L. Mc- 
Dougal, Arthur Langguth, Ida Ruth 
Gordon, Wendell Gray, J. Hunt Hen- 
drickson, Barnett Goldstein, Edgar 
Freed, Walter L. Tooze, Dan J. Ken- 


ney, B. G. Skulason, Glenn E. Husted, 
Blaine B. Coles, John A. Beckwith, 


Ralph A. Coan, W. P. Donelly, Abe Eu- 


gene Rosenberg, Edward A. Boyrie, 
Wm. B. Layton, Silvanus Kingsley, 


Frederick Piper, Dan J. Malarkey, F. 
R. Salway, Benjamin B. Beekman, 
George Neuner, B. A. Green, J. J. Quil- 
lin, Arthur Lind, B. E. Youmans, Carl 
E. Davidson, Chester A. Sheppard, J. 
QO. Stearns, Sr., Howard T. McCulloch, 
J. C. Veazie, John A. Laing, Joseph K. 
Carson, William C. McCulloch, John ( 

Veatch, Alfred A. Hampson, Roscoe C. 
Nelson, Jr., Frank C. McColloch, James 
C. Dezendorf, Andrew Koerner, Her- 


bert Swett, Alfred P. Kelley, Clarence 
|. Young, R. R. Morris, Paul P. Far- 
rens, V. V. Pendergrass, Fred W 


Bronn, Homer D. Angell and Robert 
L. Sabin, Jr., of Portland. 





PENNSYLVANIA 

lo THE Boarp or ELEcTIONS 
The undersigned 
Burtt Harris, of Pittsburgh, for the of 
fice of State Delegate for and from the 


hereby nominate 


State of Pennsylvania, to be elected in 

1938 

Bedford; W. D 
G. Moorhead, 


J. Colvin Wright, 


Gallup, Bradford; F. 


Beaver; Joseph D. Calhoun, Media; 
Thos. J. Baldridge, MHollidaysburg; 
\aron 5S. Swartz, Jr., Norristown 


Thomas C, Egan, C. Barton Brewster 
and J. Harry LaBrum, of Philadelphia; 
Thos. M. Benner, Geo. J. Campbell, 
John W. Cost, Judson A. Crane, Gifford 
K. Wright, Wm. B. McFall, H. E. 
Hackney, John G. Buchanan, A. E. 
Kountz, Ralph D. McKee, James Mil- 
holland, William H. McNaugher, Pier 
Dannals, Joseph A. Richardson, William 


H. Eckert, Harvey Morton Aronson, 
Harold Obernauer, G. Dixon Shrum 
and Waldo P. Breeden, of Pittsburgh 


John W. Murphy, of Scranton, E. H. 
Bane, of Uniontown; John C. Young- 
man, of Williamsport. 

PENNSYLVANIA 
To tHE Boarp or ELECTIONS: 

The undersigned hereby 

Bernard J. Myers, of Lancaster, Penn- 
sylvania, for the office of State Delegate 
for and from the State of Pennsylvania, 
to be elected in 1938: 


nominate 
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LEGATES 25. 


Harris C. Arnold, William B. At 
nold, Clay M. Ryan, W. G 
Jr., William H. Keller, Robert Ruppin 


Johnstone 


Jacques K. Geisenberger, Charles | 
Miller, B. M. Zimmerman, John E. Ma 
lone, H. Edgar Sherts, G. T. Han 
bright, H. Frank Eshleman, Chas. G 


Baker and Daniel B. Strickler, of Lan 
caster ; 

John L. Hamaker, of Ephrata 
Charles Townley Larzelere, of Norris- 


town; R. S. Hemingway, of Blooms 
burg; Edgar S. Richardson, of Read- 
ing; John E. Cupp, S. T. McCormick 
and M. C. Rhone, of Williamsport; \ 
J. Fitzgerald, C. Reynolds Bedford and 
Joseph F. Gunster, of 
Charles H. English, of Erie; John Mcl. 
Smith, Sterling G. and M. 


Scranton 


McNees 
Vashti Burr, of Harrisburg: 
Robert T. McCracken, 
Beitler, W. W. 
Louise Rutherford and Joseph W. Hen 
of Philadelphia; Gifford K 
Wright, John G. Buchanan and Harold 


Harold B 
Montgomery, Jr., M 


derson, 


Obernauer, of Pittsburgh; J. Colvir 
Wright, of Bedford; Harry S. Knight 
and Carl Rice, of Sunbury; Paul S 


Lehman and Harry L. Siegel, of 1 
town. 


RHODE ISLAND 
To THE Boarp oF ELECTION 
The undersigned 
James C, Collins, of Providence, Rhode 
Island, for the office of State Delegate 
for and from the State of Rhode Island 
to be elected in 1938: 
Chauncey FE. Wheeler, 
Hinckley, Hayward T. Parsons, Roget 
r. Clapp, Frederick W. Tillinghast 
\rthur M. Allen, Benjamin R. Sturges 
Harold P. Salisbury, William A. Need 


hereby nominate 


Frank 


ham, Albert deR. Baker, Sigmund W 
Fischer, Jr., Albert A. Baker, Fred B 
Perkins, Andrew P. Quinn, Gurney) 
Edwards, Frederick W. O'Connell 
Frank F. Mason, Henry ‘ Hart 
Henry M. Boss, James A. Higgins 


Westcote H 
Hankins 


Andrews 


Robert W. 


Harold A. 
Chesebrough, 


Frederick W. Arnold, Russell P. Jones 
Thomas F. Black, Jr., Harold B. Tan 
ner and Henry B. Gardner, Ir.. of 


Providence. 


SOUTH CAROLINA 


To tHE Boarp or ELECTIONS 


The undersigned hereby nominate 
\lva M. Lumpkin, of Columbia, South 
Carolina, for the office of State Dele- 
gate for and from the State of South 
Carolina, to be elected in 1938 

Samuel L. Prince, Wm. L. 
and A. H. Dagnall, of 
George L. Buist, Frederick H 
beck, J. Waties Waring, D. A. Brock 
inton, Coming B. Gibbes, Julian Mit- 
chell, B. Allston Moore, Gordon Millet 


Watkin 
\nderson 
Horl 








bo 
cyt 
Som 


Nath. B. Barnwell, 
Lionel K. Legge, 
Buist, of 


Dougla 


Henry 


Manning, 


inson, Jr., James Drehe | 
Nelson, Christie Benet, W. } S 
J. B. S. Lyles, J. Waties TI R 
K. Wise, W. ¢ McLain, ] 
Harry M. Lightse | B. Ga 
Ir., Pinckney L. Ca Alice 
Charles B. Elliott and W 
of Columbia; C. F. Haynsworth, H. J 
Havnsworth, E. M. Blythe and J | 
Love, of Greenville; M. G. McDe le 
( A. Mavs, Douglas Featherstone < 
\. C. Todd, of Greenwood 
TENNESSE! 

lo tHE Boarp oF ELEcTI 

[The undersigned hereby 1 nate 
Harlev G. Fowler, of Knoxville, Ten- 
nessee, for the office of State Delegate 
for and from the State of Tennessee, to 
be elected in 1938 

Earl King, W. P. Art ng, R. E. 
King, Lowell Taylor, Caruthers Ewing 
ir. J. S. Allen, Benj. Goodma Ir 

Morgan, Emmett W. Bra 


Charles G. 


den, J. E. Mef adden B. S ‘ 
den. II, Frank J. Glankler, An O 
Holmes, Harold S. Leeker, Hamilt 

E. Little and Jno. W. Loch, \let 

phis; 

George H. Armistead, Jr. and Cec 
Sims, of Nashville; John A. Chamblis 
S Barton Strang and John S. Fletcl 
of Chattanooga; hn W et 
Thomas G. McConnell, Robe 
Young and Mitchell Long h 
ville. 

TEXAS 
lo tHe Boarp or ELECTION 

Che undersigned do hereby ite 
Harry P. Lawther, of Dallas, 7 
State delegate from the State 
to be elected in 1938 

John H. Bencket ini | 
Crook, of Beaumont; | ird eek 
(seo. T. Burgess, Nelson Phillips, W 
M. Cramer, Seat l John 
Vergne F. Guinn, & ( 

Russell Surles, R ;, Storey | 
Bicke tt, Ir . W or dall ix oe 
Turner, ]. Cleo Thompson, D. A nk 
Marion N. Chrestman Harold ! cle 
S. P. Sadler, R. T. Baile Tul H 
Runge, Alvin H. Lane, W. B. Handle 
and Dallas C. Biggers, of D V.B 
Jack Ball and S. S. Sear S 
ton1o 

VERMON 
To Hit BOARD OF | F< ION 

[he undersigned hereby ate 
Walter S. Fenton, of Rutla t 

the office of State Dele ( 





\ MERICAN 





BAR ASSOCIATION 


Cc ft 

\ 
. : 
V\ K 

a 

I I au, 
] \ McNamara, of Burlington 
George L. Hunt, Joseph G. Frattini, 
William Theriault and George B 


Young, of Montpelier; Deane C. Davis 
Ward Carver, of iris 
A. Webber, E. VM J iwrence 
Webber, Vernon 


and J. Barre; ( 
topher 
Marvelle C 


OVE iTn¢ 
Loveland 


and R. Clark Smith, of Rutland; Wm 
R. McFeeters, Stephen S. Cushing and 
C, D. Watson, of St. Albans (smer 
C, Fitts, Paul A. Chase, Jno. G. Sar 


gent, John H. Murphy and Ernest E. 
Moore, of Ludlow; Ralph E. Edwards, 
Albert T. Bolles, Francis A. Bolles and 
Almon I. Bolles, of Bellow F; 

Arthur L. Graves, Jutten A 
moore, J Rolf Searles, Walter W. Wes- 
ley and Chas. A. 


burv. 


Shields, of St. Jol 


VIRGINIA 


To THE BoArRpD oF ELECTIONS 


The 


Thomas B. Gay, of Richmond, Virginia 


undersigned hereby nominate 


for the office of State Delegate for and 
from the State of Virginia, to be elected 
in 1938 

O. R. McGuire, O. R. McGuire, Jt 
Henry L. Young, F. D. Strader an 


Arlington: Gard 
Boothe 


Amos C. Crounse, of 
ner L. Boothe, Armistead | 
John Barton Phillips, J. 
Ir., Albert \ 
Chomas, ot 


hour Robt. 


» 1.,11 - 
Randall Caton, 


and Henry P. 
Alexandria; Jno. S. Bat 

McCandlish, Jr., and 
of Fairfax; Stuart Cat 
H. W. Walsh, Lyttelton 
\llan Perkins, John 5 
Battle and W. | Duke, of Charlottes 
ville; E. Walton Brown, Earle Gi 
ind Edwin B. Meade, of Danville 
P, Willis, Wm. K. Goolrick i 
Wm. ]. Gibson, of Fred 


Bryan 


Pickett 
ter, of Bristol 


Waddell, W 


Charles 


Goolt 1¢ k and 


ericksburg; Frank S. Moors ge 
ington 

Mosby (s. Perrow, Jr . \\ ll al Re 
enberger, It Royston ste qi 
loseph V. Gorman, Thor D. Chr 
tian, James R. Caskie, Joseph P. Me 
Carrot Robert D. Mor “Ss. % 


Kemp, S. H. Williams 
Douglas A. Robertson, Paul |] 

Thomas J. Walliams Paul 
Wallace Ould, Jr., T. G 
Christian, Jr., R. H. 7 


ett, |1 

Sackett, 
\Whitehead, J 
Hobbs, F. P 


\dams, Jr., Thos. S. Kirkpatrick, | 
Marshall Frost, and A. D. Barksdale, ot 
lynehburg Braden Vandevente 


| homas | 1. 
Tazewell 


Willcox, Jr., Leigh D. Wil 
Taylor, Jr 
Mann, S. Heth 


liams, 


Tavlor, James 


JOURNAL 


es E. H Sebre I 
D. Se ore S lug \W 
Dav 
olk 
Edmu1 I V. 0 
penhi rie ~~ | 1 | 
Leake he} | Haves 
] Ralp cr. IcD. Well 
d Dav a { \ eT H ill 
LeRov R. Cohet Samuel Regeste 
Henry Tavlor ppa hunt IV. 
John He ward i le \\ __T¢ wader 
Hunsdon F. Car be Cassius 
M. Chichester, H. | <etner, Wirt P 


Marks, Jt \ nn Ivy Aubrey R. 


Bowles, lr \) l Shewmake, 
Thomas B. Snead, Curtis M. Dozier, 
Wm. G. Tall lLenahan, 
James A. Betts, Jr., J. Vaughan Gary, 
Wm. M. Blackws Curt M. Dozier, 
Ir., William W. Crump, John C. God- 
din, Norman L. Flippen, Andrew J. 
| llis, (,eorge B WV t David Meade 
White, Luther Libby, Jr., T. Nelson 


Parker, Loui S. Herrink, Geo. E. 


Allen, Mario1 \\ if ne 


Mitchell, John J. Fairbank, Jr., Haz 
rison ( Eacl lave | Satterfield 
Sherlock Bronson, J. R. Tucker, T. Ju 
tin Moore, Robert ¢ ( r Jame 
Mullen, Lewis ¢ Will s, Abram P 
Staples Ral pl | Ferrell Jr Davic 

Mavs, George D. Gibsor Henry W. 
Anderson, Leon I. Nelsor John G. 


Via It \ P. Randolpl Ty Thos. A 
Williams, |. H. Rive Ir., Ellsworth | 


Wiltshire, S. L. Sinnot, J. Kent Raw 
lev, Hill Montague, Williar \. Mor 
cure, Archibald G. Robert I Xa 


dolpl Willian Legh IX Page John 
H. Bocock, Mun M. McGuire, Hen 








CODE OF GEORGIA 
ANNOTATED 


Official Code of 1933 
brought through 1937, with 
complete annotations from 
the State and Federal 
Courts. 


Complete in 34 Books and 
1937 Pocket Parts 


@ Prospectus and full 
particulars 
on request. 


mailed 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 
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NOMINATING PETITIONS FOR STATE DELEGATES 










































SELLS ITSELF 


IN A BUYERS’ MARKET 


If you have the responsibility of safeguarding 
property, you either buy fire insurance or let it be 
sold to you. IRM provides coverage which is bought 
on its merits by people who study the essential facts. 

IRM’s nation-wide staff consists principally of 
fire-prevention engineers and adjusters. At the top, 
policyholders rather than stockholders make up 
the directorate. 

By rejecting undesirable risks, improving others, 
and reinspecting insured properties frequently, IRM 
reduces its loss ratio. This economy—plus the sav- 
ings from lower sales costs—revert directly to policy- 
holders. The result is that IRM has returned 25% of 
premiums each year. 

Security, of course, comes first. To satisfy your- 
self conclusively that IRM offers sound indemnity 
as well as minimum cost, write for the facts and fig- 
ures. ... Or let us send a representative to present 


them, and to study your fire insurance requirements. 


IMPROVED Risk MuTUALS 


60 JOHN STREET, NEW YORK 


A nation-wide organization of old established, 
standard reserve companies writing the follow- 
ing types of insurance: Fire « Sprinkler Leakage 
e Use and Occupancy « Tornado and Windstorm 
« Earthquake - Rents « Commissions and 
Profits « Riot and Civil Commotion « Inland 
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\MERICAN BAR ASSOCIATION JOURNAI 


man, James P. Weter, W. | roude Laas, Henry S. Schrader, Howard D Bias, |. Brooks Lawson and William B 
William D. Askren, Hart \. Rhode Matthews, Charles P. Mead, C. Lee Hogg. of Wiillia W. L. Lee, of 
W. H. Hayden, Claude E. Wakefield Spillers and Russell G. Nesbitt, of [layettevill 

Warren Brown, Jr., Arthur Grunbaut Wheeling; Robert B. McDougle, Maso 

J. Speed Smith, A J. 1 Ikn r, Frank G Ambler. Tames S. McCluer, Wn WYOMING 

“ “aed a ead \ile Ring Bruce Hoff, Homer Adams, H O Hite lo THE Boarp « 

George Harroun, \ | Paul Uhlmanr ew, E. F. Monts, end 5. W. Vander The undersigned hereby nominate 
Harry Henke, Jr., Frank S. Bayley, VOT ©’ Parkersburg ; Walter L brown, William O. Wilson, of Cheyenne, Wy 
Charles S. Albert. Chark ES enti W. Strickling, Geo, 5. Wallace oming, for the office of State Delegate 
Ethan Allen Peyser and Ewing D. Co Jackson Huddleston, J. R. Marcum and for and from the State of \Wvoming, t 
via: af Seattle. S. S. McNeer, of Huntington; Clar 


: , ; “A 
be elected in 1938 
ence E. Martin and Clarence FE. Martin ng : 


_ M Zeb H. Hernd John D. Clark, George E. Brimmer 
r oO ar shy g: Le Herndon sian ™ 
WEST VIRGINIA r., OF artinsbut ed : “% George F. Guy, Ralph Kimball, H. B 





D. J. F. Strother, Thornton G. Berry : 

To THE Boarp or ELEcTION le gine’ loseph M. Crockett, of Welch. Henderson IT ohn | Loon 3 

The undersigned » hereby nominat Robt. H. C. Kev Dale G. Casto. R Blake Kennedy and Joseph O’Mahoney 
Frank C. Haymond, of Fairmont, West G. Kelly, Berkeley Minor, Jr., John \ of Cheyenne; Joseph Garst, of Douglas 
Virginia, for the office of State Del Ray, W. Chapman Revercomb, John ‘ G. R. Hagens, William J. Wehrli, R 
gate for and from the State of West Morrison, J. Hornor Davis, 2nd, V. | H. Nichols, Vincent Mulvaney, Sey 
Virginia, to be elec 1938 Black, W. W. Goldsmith, R. S. Spil mour Bernfeld, R. R. Rose, E. E. En 

Trevey Nutter, Ernest R. Bell, Hart man. Tr.. Melville Stewart, E. S. Bock, terline, Edward E. Murane and Harold 
Shaw, Victor H. Shaw, Clay D. Amo H. D. Battle, Howard R. Klostermeye: H. Healy, of Casper; E. E. Lonabaugh 
William P. Lehman, Walter R. Hag lackson D. Altizer and Chas. G. Peters D. P. B. Marshall, C. A. Kutcher and 
gerty and Tusca Morris, of Fairmont of Charleston; Buford C. rynes, 1 H. Glenn Kinsley, of Sheridan; Ernest 
Arch M. Cantrall, George M. Hoff Selden Jones, Paul W. Scott, Taylor Goppart, of Cody; R. Dwight Wallace 
heimer, Stewart McReynolds, R | Vinson, John E. Jenkins, Samuel Biern, and Louis Kabs Ir.. of Evanston 


Strother, J. C. McManaway, James M W. Freeman, W. K. Cowden, and Frank A. Barrett, of Lusk: P. B. Cool 


(suther, O. L. McDonald. Howar I Wilbert H. Norton, of Huntington idge, of Lander; ¢ \. Zaring, of Basin 

Robinson, Stephen D. Griffith, Clifford W. Broughton Johnston, John R. Preston T. McAvoy and Harry P 

R. Snider, Melvin G. Sperry, Fred B. Pendleton and A. W. Reynolds Ilsley, of Newcastle; C. A. Brimmer, | 

Deem, Ronald F. Moist, Lawrence R. Princeton; George Richardson, Jr., Al- | Armstrong a Stairs Kennet! 

Lynch, Arlos J. Harbert and bert S. Kemper, Paul S. Hudgins and Briggs, of Rav \. Little, of 

Stathers, of Clarksburg \rthur F. Kingdon, of Bluefield; Wells Grevbull: Le H srown, of Rock 
Tom B. Foulk, Wright Hugu \ Goodykoontz, Lant R. Slaven, Randolph Springs 


News of the Bar Associations 


Mid-Winter Meeting of vide tor the appointment of judges of ments of that body. The Commissio 


P rape the Supreme Court and the Courts of has a full-time staff of eight lawyer 
Ohio Bar Association Appeals. He stated that 160,000 signa- engaged in the study, preparation an 
HE Mid-winter Meeting f the tures had been secured to the petitions research of legislation \iter having 
TT Yhio State Bar Association, held and outlined the steps being taken to investigated the subject and presente 
at Columbus on January 27 and 28, wa press the matter to a point where it the proposed legislation, it does 
marked by a good attendance and an can be presented to the electorate of thereatter actively champion the pass 
unusually interesting prograt Meet- the state next November age of a bill, but simply sees to it that 
ings of the Sections and Committees ot Mr. Joseph L. Stern, of Cleveland, ‘He Dill ts not lost in the “legislatis 
Thursday showed these agencies fun Chairman of the Committee on the Un shufile.” This course has resulted in tl 


. Legislature looking more favorabl; 
. . : uf mnatetnge enti wien : , eg Ishi iOOKInNg mo! lavorably 
tioning actively and making very authorized Practice of Law, reported os Conn , :, 
Oa AO 1e Commission’s recommendations tl 
s mi idat is -_ ‘ ; 
constructive recom datior success in the litigation undertaken to wr ah da ad . 
Che general meeting was called to o1 it probably would do otherwise 


suppress this evil. He added that the . f , : ; 
der Friday morning by President Wal . ; : \t the afternoon session, vat 

elf nf + al , Supreme Court of Ohio now stands defi Committees made their reports. That 
ter S. Ruff, of Canton, and the address os ee ee sit 


= nitely and unmistakably committed to the (Committee 


i " , a : 
of welcome was delivered by Mayor se Membership, 


: the doctrine of judicial control over the (Chairm: lait Eo Waene | 
Myron B. Gessaman, of Columbus, a 1 ;, hairman Robert | roung, of Wa 

7 . : 2 entire subject of practice otf law oth as exceptional! nterec P | 
member of the Franklin County Bar. ie . ; ton, was exceptionally interesting. |! 
Mr. Gerritt J. Fredriks, of Cincinnati 


Senior Vice President of the Associa 


in court and out of court, to the abso- reported that the men bership of t 


lute exclusion of the legislative branch Association has now 


reached a new 
of the government, thus sustaining the of approximately 4200, and that of t 


tion, responded to the address oft repeated contentions of the commit- new members admitted to the bar du 
come, | ™ tee ing 1937, 73% have joined the Assox 
Various committee reports followed [he session was addressed by Prof. tion, and plans are now under w 
Mr. Walter L. Flory, of Cleveland, re John W. MacDonald, Executive Secre- contact the other 27% personall\ 
viewed the work of the statewide cam- tary and Director of Research of the order to strengthen nd maintain 
paign committee in charge of the pro New York Law Revision Commission. membership efforts, the Committee 


posed Constitutional amendment to p1 vho spoke on the work and accomplish- ported that it had made tl 


ne follow 
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® Do you recall those after-class discussions 
with some favorite professor? The profun- 
dity of his knowledge was reflected in the 
earnestness of his voice as he cleared the 


uncertainty from your mind. How careful 








he was to impart the REASON which. as has 


been so well said, “is the life of the law.” 


\MERICAN JURISPRUDENCE states not only the 
bare rule but also the REASON FOR THE RULE. 
Hence it is the best possible substitute for 
the counsel of a beloved professor. This ac- 
counts for the fact that many attorneys and 
judges have extra sets for their home libra- 


, 
. 
ries. 























Write either firm for full information 


BANCROFT-WHITNEY CO. - - - San Francisco. Calif. 


LAWYERS CO-OPERATIVE PUBLISHING CO. Rochester. N. Y. 




















258 AMERICAN Bar AssociATION JOURNAI 


recommendations to the Executive Com- 
mittee : 
lirst, 


tained 


that closer contact be main 


with the graduating classes of 
the law schools. 

Second, the continuation of the pro 
gram adopted last year of mailing the 
Ohio Bar to applicants to the bar ex 
amination. 

Third, that after the newly admitted 
and as many 


members are sworn in 


members as possible obtained, a list of 


non-members be sent to the committec 

for personal contact. 
l‘ourth, that invitations to 

the State Bar 


members otf 


attend the 
Association 
the 
of membership in th 


meetings of 
be sent to all Bar ot 
Ohio, regardless 
association. 
Fifth, that a complete list be pre pared 
the Bar of Ohio, who 
are not members of the association. 
Sixth, that the executive office main 
tain closer contact with the local asso 
ciations and provide speakers at the lo 
cal association meetings to tell of the 
facilities and advantages of belonging 
to the State Bar Association. 
Seventh, that the program of commis 
sion in the way of credit to Junior Bar 
new 
con 


of members of 


members on membership dues fo 
members, adopted last year, be 
tinued. 

Eighth, that the Executive Committee 
consider the advisability of establishing 
life memberships in the Ohio State Bat 
Association. 

President Walter S. Ruff then made 
an able address, after which Hon. Mat 
tin Dies, member of the House of Rep 
resentatives from the State of Texas, 
addressed the Association on the 
ject, “The Proposed Federal Wages and 
Hours Bill.” Mr. Dies deplored the 
growing tendency 
and departments in Washington and the 
gradual extension of their authority and 


He was 
not opposed to legislation of this type 


sub 


to establish bureaus 


usurpation of power by them 


as such, but he did view with alarm any 
proposed plan for curing evils, where 
the plans are more of a menace thar 
the evil. 

Amendments to the Constitution were 


idopted to give greater latitude in fixing 
deleting the 


meetings : 


meeting dates, by words 
mid-winter 


The 


and 
instrument. 


“summer 
from that instrument 


was also amended to provide that mem 


p 
bers of the Junior Bar Section shal 


not be more than 36 years of age, the 
change being made to bring this lir 
tation in line with that of the Junio 
Bar Conference of the Amet 
\ssociation. 

A resolution by Court of Appeal 
Judge Frank W. Geiger, of Springfiel 


reported from the Council of Delegate 


providing for the 


original iurisdicti 


of the Supreme Court of the United 
States to pass by declaratory judgment 
the constitutionality of acts of 
was held for further consid- 
other 
the 
thanks of the Association were voted to 
resident Walter S. Ruff for his work 
in presiding over the Mid-Winter Meet- 


upon 
Congress, 


eration and report. Various 


committees reported, after which 


ing. 

The banquet was 
and an address was made by Hon. Ar- 
Vanderbilt, President of the 
Association, who noted 
the movement 


on Friday evening, 


thur T. 
\merican 
e hopeful features of 


Bat 


the admunistra- 
tion of justice. Mr. Vanderbilt strong- 
ly supported the principles embodied in 


for the improvement 


the pending bill for an administrative 


director for the lederal courts, but sug- 


gested certain changes the measure 

as now drafted 
Prof. Barton Le Harvard Uni- 

versity College of Law, was the final 


speaker and chose as his subject, “The 


Vocation and Avocation of a Law Pro- 
fessor.” Prof. Leach devoted the latter 
portion of his address to a review oi 
events and men behind the events of 
the day in the form of verses of his 


LUMBERMENS 1937 RESULTS 


PREMIUM INCOME INCREASED .... 


ASSETS INCREASED... 


TOTAL DIVIDENDS TO POLICYHOLDERS. 


In thisstatement, voluntary reserves hav 
been stablished sufficient absorb a 
decline in the market value of stocks 
owned to the lowest point reach din th 


- $4,347,151 
- $3,613,888 
- $4,028,099 


depression year of |Y Ou ts are 
and 


highly liquid, over 61% b y 
Bonds. Cash 


United States Gov 


than ti tir Oss res 


alone is more 


STATEMENT AT THE CLOSE OF BUSINESS, DECEMBER 31, 1937 


e ds amortize at December 
e Special reserves are ent to adjust a 
lued at market, assets and “rplus each d be ré 
| ASSETS 
Cash in banks. pew eesbdbeseeebawtsbinsnen $14,399,879.24 


U. S. Government bonds 


State, county and municipal bonds..................... 


Canadian bonds... ox 

| Public utility and other bonds 
Stocks (at market) . , 
First Mortgage loans on real estate. 


Real estate (including home office site). .. 


Premiums in transmission. . 


Accrued interest and other assets. ............... 


| FOTIA CAG BODINE oc oie os.is vices cocnecce 


| LIABILITIES 


Reserve for losses not yet due... . 
Reserve for unearned premiums... .... 


Reserve for taxes, expenses and dividends........ 


4,292,740.58 
1,741,064.48 

408,651.32 
1,326,495.39 
2,406,471.10 
1,207,194.58 
1,209,200.00 
3,147,903.84 

104,491.80 


eocccccees $30,244,092.33 


eee ececece $13,665,676.21 
seees+s+ 8,009,302.00 
3,405,702.52 


Reserve (special) 61,182 35 
| Reserve for contingencies. . 1,000,000.00 

TOTAL LIABILITIES AND RESERVES.....................$26,141,863.08 
| Het euch SUNPIUG. 2.000000 ccceee 4,102,229.25 
| Pine vine denecesousyanidaseseuns $30,244,092.33 
| Lumbermens has paid $20,471,166 in safe driving rewards to 
motorists in the last ten years. 


LUMBERMENS 


CASUALTY 


| 
| JAMES S. KEMPER, President—Chicago, | 


Save with Safety in the ‘‘World’s 


Other Companies Under 
The Sarne Management 
American Motorists Insurance Company 
National Retailers Mutual Insurance Company 
Federal Mutual Fire Insurance Company 


Glen Cove Mutual Insurance Company 


MUTUAL 
COMPANY 


S.A 


Greatest Automobile Mutual’’ 


LUMBERMEN I Compa 
M itua Ir ita c r | 
lease se klet low ( ful D 
May Pay You a D a ( Ret 
AF 
\ iMie 
1d ¢ 
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trong- 
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trative 
it sug- 
easure 


l [ Ini 
final 
‘The 
Pro- 

latte1 











AME RICAN BAR 


WE BUY 











gested that appeal be 


Henry S. Brair 


ployment Insu1 
ties exercising 





UNLISTED — INACTIVE 
Quotations rnished. Cash bids 
for securities of estates. Statis 
tical data fre upon request. 
Send a securities ti 

pratsa 
HORACE I. POOLE & CO. 
ated 
25 Broad Street New York, N.Y. 
Telephone Hanover 2-8157-9 
n composition ing to his own ac 


ompaniment on an accordion. His ad 


ess Was a | nced success 
\t the Judicial Section meeting, Mr. 
roome Mort Cincinnati, made 
address he said that the 
present plan of using the key-number 
iethod of jurors has re 
sulted, through 11 lity locate male 
urors summoned and statutory excuses 
ised, in too mat vomen in the panel, 
w average in intelligence, absence of 
xperience in jurors and _ plaintiffs’ 
uries with exce e verdicts. He sug 


made to business 
sacrifices for jury 


absorb the 


en to make 


ervice and that employers 
lifference between jury compensation 
nd employees’ pa 

In the Municipal Law Section, Mr. 


leveland, spoke 
m the application of the Ohio Unem- 
\ct to municipali 
roprietary functions. 
Section and the 
had such a large at- 


The Insurance 


Estate Sect 


tendance that additional room space had 
to be provid [he former was ad- 
iressed by M1 n Davies, Jr., of 
olumbus, on the “Assured Clear Dis- 
nce Statute 1 the latter by Mr 
harles C. White, of Cleveland, who 
pened a discussion on “Real Property 
w in Ohio 
The Council Delegates meeting, in 
e evening, heard an address by Mr. 
ant Lazarus, of New York City, on 
> Forgottet fillion or the Fu 
ire of the Pr yns in America.” He 
ymmended establishment of Fed 
ind State Dey nents of the Pro 


sions, charged with the duty of in- 


tigating the functioning of justice 
devising plans for cooperation. 


Pennsylvania Association’s 


Mid-Winter Meeting 


NE of the ictions of the Penn 
QO vivania Association, at its 
l-winter meeting Hershey, Penn 
lvania, on January 7 and 8, 1938, was 
nend the by-laws so as to provide 
‘provisional members.” The action 
taken on motion of Chairman Mc 


Admissions 


a0 a te 
¥ the Cor ttee on 





yi EUROPE $298 


to $785; Tourist, 3d, or Cabin Class. 







Highly personalized all-expense trips to 
England, France, Italy, Salzburg, Vienna, 
Riviera, Alps, Germany, Holland. Send 


for new Travel Map A 


ETROPO TAN seavic 












rhe provisions with respect to this new 


type of membership are as follows: 
All persons, who shall hereafter 
receive certificates from the State Board 
of Law Examiners entitling them to 
admission to the Bar of the Supreme 
or Superior Court of Pennsylvania, 
shall thereupon 
of this 
privileges of active membership and 
without payment of any during 
said provisional membership. Such pro- 
members shall active 
upon the payment of first 
year’s dues of two dollars in advance 
July first following the first full 
year of provisional membership, and 
shall pay two dollars thereafter for the 
second, third and fourth years’ dues and 
eight dollars for all subsequent years’ 


become provisional 


members Association, with all 


dues 


visional become 


members 


as of 


dues. Provided, however, that such 
members who fail to pay first year’s 
dues of two dollars within a period 


three months after July first following 
the first full year of provisional mem- 
bership, shall thereupon be dropped 
from the rolls of the Association. And 
provided further that all other eligible 
lawyers who apply for membership in 
the Association within the period of five 
vears following their admission to the 
bar shall pay dollars annual dues 
until they shall have passed their fifth 
admission to the Bar, 


two 


inniversary of 
after which they shall pay eight dollars 


regular dues and this provision shall 


not be retroactive.” 
Chairman McFall also reported that 
six counties have adopted what is 


known as “The Clearfield County Plan” 
and are now engaged in the task of en- 
rolling in the Pennsylvania Bar Asso 
ciation all the members of their Bars 
who are eligible for membership in the 
State Association. This plan was later 
approved by the Executive Committee 
and its adoption recommended to all the 
County Bar Associations. Details of 


this unique departure in the way of 
membership enrollment are given in 
the statement by Mr. John FE. Dwyer, 


member of the Committee on Ad- 
missions and Chairman of Zone 7 of 
the Pennsylvania Bar Association. He 
is referring to its adoption in Frie 
County, and because of the novelty of 
the device and its possible interest for 
other Bar Associations, the following 
details are given from this statement: 
“The plan is a simple one. The Court, 
at the instance and instigation of the 
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BUSINESS 

and the 
ROBINSON. 
PATMAN LAW 


| Edited by Benjamin Werne 
The sales opportunities opened up 
by the Robinson-Patman Law have 
so far been largely overlooked in | 
cross-fires of criticism and misunder- 
standing. But it now becomes plain 
that the Act is by no means what 
its sponsors said it would be. In 
stead of freezing prices, it actually 
opens the way to more profitable 
| volume by requiring correct pricing 
of quantity orders. This book shows 
how business men can benefit from | 
the many new sales opportunities | 
| opened up by the Robinson-Patman | 
| Law. 
| Written by sixteen leading lawyers | 
and economists, here is a summary 
which shows how to avoid liability 
under the “triple damages” pro- 
vision of the Act, and to benefit by 
so doing! $2.50 
5 Days FREE Examination. If you would | 
like this book for 5 days FREE examina | 





tion, send your name and address to your 
bookseller or the publisher. 
| OXFORD UNIVERSITY PRESS 
114 Fifth Avenue, _New York 




















FOR SALE— 
LAW BOOKS 


Used, fine condition, buckram 
bindings. National Reporter 
System, including Atlantic, 
Northeastern, Northwestern, 
Pacific and Southeastern. Shep- 
ard's Citations to National Re- 
porter System, Federal and 
United States. Federal Reporter. 
U. S. Reports. American Digest 
System, including the Century, 
Ist, 2nd, 3rd and 4th Decennials. 


Inquire Box X, American Bar 
Assn. Journal. 














\ssociation, was requested to 
amend the local Rules of Court so as to 
provide for a 10 per cent deduction 
from all fees paid Masters in Divorce 
Cases. At the same time the Court 
was asked to raise the Masters’ 
that the Master should net as much af 
ter the amendment as before. This 10 
per cent is to be deducted by the Pro 
thonotary the money paid into 
Court and is to be remitted by him to 
the Treasurer of the Erie County Bar 
Penn 


Local Bar 


fees so 


from 


Association who will pay to the 
sylvania Bar Association the 
dues of all members of the Eric 
tar Association and will pay, as well, 


annual 
County 
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With the 
Compliments of the 


N. 8. KR. A. 


So long as the supply lasts we shall 
be glad to send to any interested at- 
torney, without charge, a copy of the 
24-page booklet 

“MAKING THE RECORD” 
which deals with the manner in which 
ounsel and reporter can and should 
cooperate in the conduct of trials and 
proceedings so as to insure accurate 
transcripts. It has been commended 
by many judges and attorneys through 
out the country. It will be helpful to 
any attorney. Send for your copy to 


Van Gelder 

Committee on 
Public Relations, Na 
tional Shorthand Report- 
ers Association, 614 Hall 
of Records New York, 


Joseph 


Chairman, 











PATENT 
DI G E ST ents illustrated and de 


cribed Indispensable to all patent attorneys and 
manufacturers, for information on new devices, develop 
ment of new products, activities of competitors, ete. 
Sample copy free. INVENTION, INC., Dept. 2-8, Bar 
Building, Washington, D. C 


Complete, ecross-indexed 
monthly digest of all new 
U. 8. patents; many pre 
viously unpublicized im- 
portant new inventions 
outstanding foreign pat- 


rister 





WANTED TO BUY 


SETS OF REPORTER 
SYSTEM 


WRITE SECRETARY Marquette Co. Bar 
Association, Marquette, Michigan 


Library 














Practicing Attorney, age 32, nine years 
experience in general civil, corporation 
and probate work, desires connection 
with reputable and established law firm. 
Location immaterial if opportunity 
right References if desired. Address 
Box M, American Bar Association Jour 
nal 








New and Used 


Sold and Bought 
Catalogue will be sent on request. 
ILLINOIS BOOK EXCHANGE 
(Established 1964) 
Madison Street Chicago, Illinois 





337 West 











the dues of the met rs to the local 
\ssociation 
“The monthly 
County Bar Association are well at 
tended, but the felt that a 
matter of this kind should not be under- 
taken by any group without 
quainting all members of the 


meetings of the Erie 


Committee 


first ac 
Associa- 
tion with the details of the plan. With 
this in mind, a petition setting forth 
the plan and recommending its adoption 
was prepared and circulated among the 
members of the Bar. 
first circulated at a 
Junior 


The petition was 
the 
tar of Erie County where it met 
with unanimous approval, twenty-eight 
thus obtained. The 
(Committee met with cooperation and en 


meeting of 


signatures being 


thusiasm on every side. Only five men 
refused to sign the petition, three were 
interviewed, and, of the 
judges were not asked to sign the peti 


not course, 
tion. 

“At a meeting of the 
Bar Association, held on 
1937, a formal 
ing the plan, was presented and passed 

On December 10, 1937, the Court 
informed the Committee that the Rules 
of Court would be amended so as to 
conform to the Resolution.” 

\fter hearing the conclusion of 
Chairman McFall’s report, the general 
meeting of the Association was recessed 


County 
December 9, 


Erie 


resolution, recommend 


in order to give the various committees 
an opportunity to 
The thereupon 
went into session and transacted a 


and deliberate 


(Committee 


meet 
I-xecutive 
good 
deal of business. It authorized thx 

Bat 
\ssociation and the Pennsylvania Insti 
tute of Certified Public 
study and consider the 


ation of a joint committee of the 


Accountants t 


problems of the 


relationship of the two prolessions ; 
fixed June 22, 23 and 24, 1938, at the 
Bedford Springs Hotel, as the time and 
place for the Forty-fourth Annual 
Meeting of the Association; authorized 
the Secretary to invite the various pub- 
lishing houses and office equipment 
houses to attend the Annual Meeting, 
but with no responsibility on the part 
of the Association for such exhibits; in- 
structed the Secretary to notify all 
State Boards and Commissions of the 
time and place of the Annual Meeting, 
in addition to the various Courts; ap- 
proved the “Clearfield County Plan.” 

In the afternoon of Friday, the gen- 
the con- 
committee and 


eral meeting of Association 
vened to 
act thereon. 
a recommendation of the Committee on 
Prosecutors and Police opposing legis- 
lation seeking to abolish the office of 
District Attorney, another 
mendation for the reestablishment of the 
Pennsylvania State Police and Pennsyl- 


hear reports 


The Association approved 


and recom- 


vania Motor Patrol as separate and in- 
dependent agencies. It adopted a rec- 
ommendation of the Committee on Pro- 
gram that the President be authorized 
to appoint a special committee consist- 
ing of ten members and a chairman, to 
be known as the Committee on Labor 
and Industry, whose duty will be to con- 
sider and make appropriate recommen- 
dations to the Association in 
all legal matters relating to labor and 


anv and 


and the maintenance of social 
the field of industrial 
It also approved a recommenda- 
the that the 
officers of under the 
Committee. 


industry 
justice in rela- 
tions. 

tion of same committee 
the 
the 


be authorized, empowered and directed 


Asst ciation, 


guidance of Executive 


Handwriting Expert 
VERNON FAXON 


Examiner of Questioned Docu- 
ments 
134 N. LA SALLE ST. 
CHICAGO, ILL. 


Office Phone Residence Phone 
Central 1050 Wilmette 4145 


Fully equipped laboratory including 
portable apparatus. Examinations made 
anywhere. 





to solicit from appropriate sources con- 
tributions and bequests to be 
the work of the Committee on 
Relations. 

In the evening the mid-winter dinner 


used for 
Public 


of the Association was presided over by 
Hon. Boyle 4G. 
Bar, 


President English. 
Clark, of the Missouri 
address on “Bar Administration in Mis- 
souri” and gave the members of the As- 
sociation should prove 
valuable in working out a program for 
Pennsylvania. Hon. Stanley F. 
Solicitor General of the United States, 
was the next speaker and his subject 
“Stare the Constitu- 


made an 


ideas which 


Reed, 


was Decisis and 
tion.” 

The Saturday morning session of the 
meeting was devoted entirely to bar in- 
tegration. Chairman Ealy, of the Com 
mittee on Bar Integration, presided and 
intense interest was displayed. The 
Committee secured many valuable sug- 
gestions and ideas and decided to have 
a special session on February 5 at the 
3ar Association office in Harrisburg, 
for the purpose of making a further 
study of the entire situation. 

In the issue of the Pennsylvania Bar 
Association Quarterly, January, 1938, 
from which the above details of the mid 
winter meeting are taken, there 
notice that the portrait of James Wil 
son, Associate Justice of the United 
States Supreme Court, has been com 


is a 


pleted and presented to the Supret 
Court. There hundred an 


ninety-two subscribers and the amount 


were one 
realized was considerably more than r 
the artist for 
portrait of tl 
Dr. W 
chairman of tl 
Chief Justi 
and Mr: 
the oth 


quired to compensate 
the 
deceased Assoc 


liam Draper Lewi 


painting excellent 


late Justice. 
Committee, and former 
Robert von Moschzisket 


Joseph \\ 


members 


Henderson ire 








